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<" ,.rcvcn, h„„,ica§- .^e in w,„„ .iJcrinli^nr',:;;:™:!::j
An explornlion of these issues n,av -li 'l "S W

• 'ne the task of penal code revision as •" 1
forms throu,H,ot.t the circ field of n.'e

rationali- op the law of homicide
™icid|̂ fciVa peace officer in ll.e i«ue
'"=l.mi»*;ika=cura=y=f t '™7v the sec™<l, in «hich he v,a= givmg such
io thisraised, as we shall sec, by the "mahce was
"f clari#0it«.tcnt to the general ^ to evince a"heart regard ess
m -implied" when the act was ° ^Uought their mustra-ci social duty and fataUy hen on Shortly after he wrote he

A lions and the few to the third category and arguedA,indicated his own doubt wth g should
Jf-Tigorously that on prmc pie a' ^ v^ere dangerous to

. 'iSfM-wt b,e held to be murder unles law rules resided, as we
''̂ The problems presented by the c ^tegories of Stephens
ere nrincioally in the second an United States

I.

ANGLO-AMKHrCAN U\VTh . R I- Law of IIomicde Jf yigorously that on prmc.pie a.m -

£->• -5:^::r ,r •and n,ose that were iustiliahl.. see princiiiaUy in the sccoi

?= -"" -

capital
"on-caj
explore

Wl.en Mr. JusticoSta-l.^"^ . '1|SlSlate (he Hnglisli law of hojiiidd "" |"1°,"''' ,"' '"""cy .iiid Vfrf'P
«t resulted from an act accomi)anicd I.v / was murder ifK'f )
'""•<1: (a) an intention lo cause the ciLll'of ' .'"""""'B «ata of| /
'o a;,,, person or (I,) ^ t™vo„s bodily ha™
e'ther of tlicse results, even (lu„,,,I, P™taUy cause St;!

|: ^ ;'l'VSr.Sr ^
I:; (SwSd. '"^J'- jlit.^nsylvani. .latut,
I: • t;.wsj5 ^

goTcninieiit ^ ""''"anVVumSSs "(""aS
1 punisliwcnt o{ death ovt Beccaria. Chimes a**® jt ^ 11, 1 Works
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COLUMBIA LAW RliVlEW B| ARATIONALE OF THE LAW OF HOMICIDE
» -•» «« fr.n, .he Pennsylvania Ac.»and deliberate liomiculo" and Cbl hn '̂V (=>) prt'iinJiuft^-^^^J^cIcs which would have bcui nnir degree murder in-tle commission of or in the attempt to'a)^ ^rsediscriminations are ^deliberate and premeditated

^ ~ ~ = " fi =si;'xrf3
ir::S»SSr;"-

-cl deliberate hli:;:i:c; j;;;^ P-Si^KScs.which would have beenthe commission of or in the atte.i t Hie course if^^Eto»ic discriminations are more eabora .

/.omsiana tlic crime U m^. ...r , . . TT—TITTii mh-r kinds of murder siiall be dccmtd

iiSSS2s.tS|WP
An«.\LV)' 1 ^-r '̂.^orthcS UfkVtt^rn see Fi^-
261, 2^"" (Mici,ie. ;"w. Va.^ 7̂kY so./7927)'7'ioS"" «!r.TthrM d"-

i®s'ss?SK;^g;S
irt ,. '̂"'̂ "'edilatcd malice" U r • lit. ioj q yu g. : (Micliie, fova 817279" Oki.a. Stat. N iq states such homicides arc». S34011. a„., \vS" in Indiana fSrJ' n̂, 9rtS • S6 Com-. Laws (192<;) § 10 spates ^suc^ ^stntckmcyer,

0'-c.«u„ (Cook C(.nK A^k. (^'^r.
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A RATIONylLIi OF TIIF. LAIV OF HOMICIDE
tl.e sccond degree when cL-.n^fUed "viH '̂'7'̂ :" " m,.rderiilMK&» law of murder perfonns under American statutes the analogous
lion^^T lH,t without tTf" *° ''"'h <>' of singling out those homicides which, though not ^
Enir'r I therefore (J.e fu ="><' l'r<^nWft,- ^J^Mtverthelcss punishal)le more severely for the most part than the otsh definitions of niurder-the'd..^ Perfonnd Uy all tU ;>^^|^inal homicides which constitute niunslaughter
;;"«y lie capitally ptinished-_is perform V""'"!'"" The most striking phase of the <levelopnient of tlie English law was
<W.l>erat,on and pren.editatio./ orn ? r reduction of '-n.alicc aforethought" to a term of art ^gn^ymg

_f^Iony.nu.rder rule, on the "" Imnd. :m..I ,t. "malice" nor "forethought" in the popular sense."' ^r^_We^ ,he balance of „.e co.!!?i?^Klogous in the judicial devclapn:ent of the Amencan law of hom.c.de
«f.is .I,c function o "'"t lo,,,. a. I'̂ ff^l^iithe narrow interpretation of "deliberation" and premechtation to ex-
sftall f)e raniinii • . rules IS I,. iwvver to tTym .-i.-. . ..... ... .__i_ u.. c^ntifu • tt Hptermi-

• "• United S,,„.s l,y reduction ot ••n.alicc aforcCl„.ui;hf to a term of art ^gnUy.ng
fclony-„,„„,,r rule, on tl,. ,„r,„=. ' "" »"= Imn.l, ,,,,1 ,1. "malicc" nor "forctl.ouBht" in the popular sense.-' Striking yr^ H,e balance „f ,|„ co™!?ii^Klogous in the judicial <levelopn,ent of the Amencan law of hom.cde
:™». Ilic 0( 7"". »lm,„ as n 'vii^Pl'H the narrow interpretation of Melihcration" anJ prL-mM itat.on to e.-^-

I.. raS '̂.jIrSJrl^BSdude the two elements which the words normally signify :>

}«'y. 17 Accounts aui> PxtfJ "'e rr<„„e of r 2«. • i
<^7vicl'ons. 1749-1777 ' U. 1« I) PvfrT"'

^P- ^11 when Jli#. /-..i' . " W^wako, The Stai-^ . ' or figures on OH
t'len capital, the r-...'.'"*'!' w.is rar<.iv .-..n:'. f 7""^. P«'Si)Ns n7SJ.

f in7f. o• T.r. "•roin this rejwrt and the evi.ienL ^ Ai>|Kn(lix III n S7J il • Com-
•rifpca c reducjfoti of the numJ^r "'f°" '' wts Iiased ihlfhroa.l common law Ifi offenccs ptJu-, «'"«<: the :
E,-:"'-!'"c(ror»;°" •' , s

jBSea^CiUoc inc iwu - . .i • • -

^fbalion to kill reached (l)j:ahnly=' and Wsoine appreciable fme pnor

^P&: Rkv.^ Co... (1915) fi 4697: C"""' / 265 ^ 2- N M«'

(k'r' s$25 ;'%:"pL;r="o9£ns;"'̂ '̂ S!aS

Pt&'iorSu|hl" (except in the sense that every dcs.re

r/ Stenlicn's testimony, Minutes ok Evidekce, Select Committm oK ' £\c.S Law Amendment lu. (1874) .5 :"My opinion .s. that [fe
|-Sis«irS~S

SKt-Rcr Cf.ArMnrn.E xiMr,. \r for iron,! i i '• ""'""'f for iwriu.

mmmmm mmmmimmwi
ipiipiie-ssi
nn '? cent for i!,^ cJl?.? ."'V Stjfec ."nspccificil f siON (1879) IS. _ ^ __ „ v 7n 102 N.E. 546 n913^ :
OPIX'SCI ,0 G1.7 per «nt far th?'"""" StS/'''""'* ""specific

v;^.ict proportion ,„ay be i ^ '̂ '̂ ninnitatioiis r77

execiiiive clemency as a

PlSP'^ (i™Note 0912) 38 L.R.A. (h....) 1054 IIM Had
xxii-xxiii; ItKimr of Ski^ct

•ii% Law Amkndment Bii-l (1874) iv-v; Rkj'Okt o.^ Ciuminal Code Bill Commis-
pSF :sioN O^yj p ^ 209 N.Y. 70. 102 N-5^ 546 ^13)":
f C. 4 17T N r 780 92 s.li. 327 (1917); Caldwell v. State, 203 Ala.
S f 412 84 So 272 (1919) ; People v. Helioii, 180 Cal. 70rt 182 Pac. 4M (1^)^4U.B't ao. I. .» • ^ 2^^ (1920); People v. Donnelly, 190 Cal. 57,

* m22S Pa 325. 18 Atl. 215 (1922) ; Johnson
f v! sSS mS '88?S5'srji2 (1925); Su.i v. Butchck, 121 Or. 141, 253
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^ew York wl.er= « WU is,^s^;^e

'°"'° !<'•".=• Such arelh 0^^,^ °' """'' wSE Shing feature oi second-degree murder. The )
- l«-.l^dinic„l,y ia ajunV^^RSnly distinguish in his ^'.^leTa procedure'pig°-.y.y!«-'); "ww^^^BiiriiicIt fre<iuenlly render ,to [ollow one aspect of

V. Ncwnu.;, S ' O.I, A,.„. ,^;i! .N ,. obviously confcrs on the J '̂̂ V . .

ifc=-"rr"
::::: r

iili?iii®f|ii

S£S :«
-»f :|p fisf

% ft seq. /<"- I mv (1928) m I aw am., t ^
""There can I • I'Tehatukp. (19J0) 70

V"li„g li„,, b,„ "7»"f " -mU™ ^,,,,,, c i"''i '̂™' J^lil^r.
I; ;••••,

'issr-'?'£
•» -1

Sk !:st^- 1?' Ul?
N l?. 225 (]m)'- P?: t ^•'r-:.^^^ (1896); p,.o„lo ^ Tf PwtIc v

oSs,,;! r-' K- =-!«
,.l.;.t the' wro jj Son rj"-'"/ in.n .,.rl;i Jf v. .Sm„..o..

;s^ -
• ^•"^rni, 54 Mont. -JSri, I7i h 103-132.
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LAW REViEW

7o..IS

f f" -io„g ,l,e |i„, of oxeornalily nl t'V''',"'° "'•">'̂ ^1as we have said, that tho acior nmst n i , bcM'4
n.crdy of (he circu,„stancc ^<n.nvlc.ls, of thedangeS:#

Ccmmssioncrs express the .un.e vi.J--Z"? tw5^positions IS. however, wider in thcorv (J,-, "f belween tlic A
«s to a particular man's kiiowl i "' InfcrcifJ-'fl

t'ons about the la,owle,lffe that n.cflir'iT proiwrf^J'̂'ey should act as he did . 1, ' "'""I'l generally jSM

w.i, aaine vtew I li,. ,-i. ^ conieinniaic-u uti. ii« v» -• "•••

•wever, wider in ,h..«. i . '̂̂ '••'vage between tlie itSWm^^
•'•I* inan'< L-n i ^ "' P''actice intend ihc mitnral an<l probable conscqucs knowledge njust tisuallv Dmo#-/ l r >l'is "coiuinoii maxim wliidi is somelmics stal
<"Owledge that men liki: ^ l>'occed from proiV»W:>^®tosiei>lKn observe.!: "I .lo not tlnnk ibe rule m.
•IS he did under l.'L- • Senerally *!""? ^ S"-

"lucr uKe circinn.slances Tf »i t of d'̂ covcriiif? a mans iniciUion is by looknig .*-"• •'I tile dsinw*!. •»^:-/r^®Hs!R:-'Sv ; ...i.-» '>iLi>i>nr<>>1 lo bnil at

i&Ssr&^tiK
e-s

A RATIONALE OF THE LAW OF HOMICIDE . 711 ,.;

great, most men would perceive it. and, therefore, if the actor was •
®Eh sober and sane, it is highly likely that he did too." Nevertheless-

clcavage remains. If a jury is told that, in order to convict, it must
liffifind tliat adefendatil created great risk consciously, its freedom of dc-

is circumscribed ditTerently than if it is told that malice in mur-'
Si5#dcr means knowledge of such circumstances that according to common
|?S^pericncc there is aplain and strong likelihood that death will follow •
gpihe contemplated act."^" In cases of drunkenness the cleavage is clear
Mfct men intend the naUiral an<i proliable consequences of tlicir acts, ^ith rcsij«rt

Ihis "common maxim wbidi is sonietmies staled as if it were a f"'":
>1 cn observe.1: "I .lo not tl.ink ibe rule in question "really a rule of law.fe^rtlicr or otherwise than as it is arule of common ,

iliKCOvcriiiK a man's iniciUion is by lookmg at what he actually did, aiirt byiiMlconsidcrinti what must bave apiwared to him at the
his con.luct." 2 HiSToitv ok tiik Chiminal Law 111, see 3

^ 1AW (1927) 374-5: Keg. v. Doherty. 16 Cox 306 (1887);
V. Macklin. 2 Lewin 225 (1838). Holmes, suf^a noXc

if tiie "presumntion" were conclusive, as is the case with implied malice. Thus
Ilil^Scom v.'̂ Piercc. 138 Mass. 165. 180 (1884). ,upra note 31. he comments: When

jury arc asked whether a stick of a certain sire was a deadly weapon, tliey are
not asked further whether the defendant knew that was so. It is enough d'̂ t hefe V'ujcd and saw it siicli as it was." It must be conceded ^at the l^nguap 8°"^ .fer American cases supports this view. See. '•2-' Com,nsoo?-
r\f•!<;•! IfiSO") • Stale v Grant. 152 Mo. 5/. 64, 65. 53 S.W. 432, 433 (lo^) ,

I'̂ ^Anderson ^ 601. 614. 114 N.W. 112, 116 .(1907). But cf. King
Meade [19091 1 K.IJ. 895. 899. 900: "A man is taken to intend tbe natura

r consequcnccs of his acls. 'ibis presumption may be rebutted—(1)
sober man, In many ways; (2) it may also be rebuUed in the case of a man who
drunk, by sliowinK his mind to have Iwen so afTeclcd by the drink he had taken

ihat be was incanablc of knowing that what he was doing was dangero is. i.e. likely
;; to indict serious injury. If ibis be |.rovc.l. 'SS'U S 492

nripvoiii lM)ditv harm is rcbiitled. See also Allen v. United States, 104 U. a. W£,
, 5X l«%) ; 2' "•=!• '«• '2 All.
' Silk, 145 Mo. 240, 249. 44 S. W. 7<>4. 7f)6 (1898); Note (1912) 38 L. K. A. (n.s.)
I necessary cxtcrniility of proof is enhanced by placing the burden of
/" proving circumstances of mitiKalion or excuse on the defendant, since the probabil-
' ily of an errone.n.s finding against the existence of such circumstances » thereby,.

mcrcascd. This is llic effctl. in some jurisdictions, of the presumption of m.«lice •,^ which is -•said to ari.-;c vari.n.sly on iW of jiO""C'de, <>f Jntentw^l 1J?'"'ckIc ®r
. of homicide wilb a dca.lly wcai)On. ^ 71 riv 1 U

Com. V. Palmer. 222 Pa. 299, 71 Atl. 100 (im) : Pf I' 1
Pac. 793 (1WJ6): Note (1909) 19 L. R. A. (N.s.) 483 ;Note_ (1912) 38L.R.A..
(NS) 1054, 1077; Perkins, siil^ra note 3. 550-551. This is the cfTect which
the common-law writers explicitly accorded the presumpUon. See. ';f-'
DiCEsr, art. 322 and ihe texts discussed m Woolmington v. Director of Public.
Prosecutions [1935] A.C. 460. However, in the Woolmington ease, the House
of Lords held thiU the burden of persuading the jury that ^ homicide w« in
tentional, uut)rov<.kc«l ami lu.t accidental rests upou the prosecution throughoi t If
the decision is rcviewc.l in Valhalla we have little doubt that two centuries of
English jn.lges will vote tu reverse. _ nR991

"Holmes. J., in Com. v. Chance, 174 Mass. 245, 252, 54 N.€. 551. 554
jii/<rn nole 31. On the oiber haml. if the matter is viewed from the standix mt of
prcdicling what api>ellatc ciurts will do. it is quite correct to say that if the danger
was vory great a conviction will probably be anirmcd• pare ^faycs v. Pe<.,dc. 106 111. 306 (18«3) with People v. Cr^isbaw ^8 11.^2.
131 N. li. 576 (1921) ; McAndrews v. People, 71 Colo. 542, 208 Pac. 4eO {ivli).

:s"Lrt.'•Mw.miiic.'Sfe spiO^.^ •s&^fisfafes!'

, V" , . •«

saiStSx•i«sSS5^"=a.s;|ct of law but of fact ilciSb""" *'' wilfully <«casi ^'-^^
«'.ic circiimsiuiiccs tincJer Jh: i ? °" " "'ns'''«ra(ion of ilf^ n-, ®

I
his J .: ^'"""0" «'ocs not .IcotMi.l nn T. Imt wilfitllv

ll»-'t ac(." C7 o«i il>^ l"'«<I"ciiig tlio cvii ron """'-•'""S Hial bis act n

"•''-nf .i,if'::!::: tt™- «s.&
«"C so irfjjcd presumption"

\
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COLUMBIA LAW REVIEW 'a rationale op the law op homicide 713

ily rejected in Wisconsinwhere ahomicide of this sort is second
ctf murder, and ithas not elsewhere been invoked. Afew cases sug-

f•' Wisconsin," where ahomicide of this sort is second
cide is manslaudUcr' nof T oU'erwise felonious, tlie murder, and it has not elsewhere been invoked. Afew cases sug
s.ri„gen,":t ^theactor's motive" in creating .he risk as as h,s
sons, such as absent n i^ other m.:^W'&ctcr« may be considered by the jury along with the act itself as n-
event, AmericarfcourhnI" "depravity of heart." asuggestion which has also been vehe-
allhough homicides coLS T repudiated." Beyond this, the common law uncertamt.^ as to
dangerous to otiiers and cvincintJ'a y'' ^^7 T
life" are usually either first or L f''""'-''' '"ct'ardlcss of luinuaT^Pfeigcncral chargc in terms of the "implied malice formula. _
wheresuchhonLid/i m I T New YorV>f|#^^^ We have said that Mr. Justice Stephen argued tltat the felony-
Imiitcd by arequirement tl unintcnUonal
and not merely (he life of ihp ' '"V" of many Ix:rsoni:^^fe;"Wiilt of afelonious act dangerous to life or limb. vn^^_^I^He_of th^crson lall^d." This liu.ilatio/!a,^i^»^ment proceeded, authority was being manufactured mits 3upp<^t,;^
•im authority against it went little beyond the gei^ral ^atements^m
iury mmri' =•" ""'ix-'llalc c" ur? ST'Lrolrlhl ^V' "nrid'I^K '̂Uic tcxts." Two different techniques were employed mthe cases for

l:":";.? 8°' to JTCni Vd « .s,n.e. ^6 Wis. 22f.. 249-250 (1874). Accord: Sute v. Alvarez|i-> .nistukc^.r a JS VufA"" 27 lin:! tl.lSu 66 Minn. 296>B-9. 68
4a. ^'(^9).'"" Klu. 766, 768. 1S4 So. 8S5. 856 (1^4): "Thc^phrasc

=Sjp?p£S-®S-
o co.Tr./V ' -{"V- a' conHnoMaw s ,m ^ , '. f W V. Campbell, 1 E<lnK.iub' Kci>. 307 (N. Y. iMO^ , »« ».

^as held to l)e corr'cct; "ihc presinnmion" of llie itefcmlant." Tlic diarffc ^Serii^^ '̂l '̂cox 311 31.1 (1887) : "I think that, instead of sayniff
vi wll'„i ilIlT resulting ••^^KfVtlial any act done with intent to conmiit afelony and which caus« death aniouiUs
vinf <lir M. I •'<-• producal -it wli-.^lv! i "Pl«"'̂ 'nt lhai he ' lo murder it would be rcasonahlc to say thai any act known to be dangerous to

»V/ W """ Slll)JCCtHC/. Maycs v. People,

<li'l. vvilj! tl>c consequcncL rc"ullffTl,!r what he S •

y. Mayberry. 2';o >719^ IQa'o'- iZa,\'-S.., 6>5 627 (19' r'ComAla 243, 160 So. 237 (1935). '̂ Hyde v.
J"/>'-tj note 18.

I I ii V. Harry, 10 N y I'lrt /•nieix / •laiimtatju the sat..; as il is ilV)'"* =*'

>-®l "IJnt" later TlS'IsI. cases cast donbt o.i (he authoritatwe

Ri.llev 22 Cr Apt) R. 148, 153 (19.10) death resnlted from robbery with violcnccMfe an a charie" IhJ the jury nu.st be sa.ished that the fatal act was one wh.^
m'i ZhI S'rally be reglrded us caUn^aled ^. cnu^ death was "«1 g Jc l<»

favorable to the accused. See also State v. MMullen, 2 I.R. 9 (1925) (re

IIWv

'V;•

k s»f
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COLUMBIA LAIV REVIEIV RATIONALE OF THE LAW OF HOMICIDE 716

•ri«s?ss^^ .

•niUcd in dilTcrent the degree of dang^

^lucs- and of athinJ^MWes which limit the rule to the
and not merely cffly/^or example, although in the cov h Stephen never
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necessary, as we have seen, in murder,"® and a fortiori, in manslaughter." " j-
Even if awareness of the risk is necessary for manslnugliter, as well ' .0

as for murder, it is a negative and not a positive test. The jury must
still determine, first, whether the danger created was unduly great, i.e., ' - 1
whether the risk should be regarded as a normal and desirable, or as an
abnormal, undesirable and, therefore, unjustifiable incident of an other-
wise lawful activity; and, second, whether the imjustifiable risk was
slight, great or very great. Since human beings can make only rough
estimates of degrees of danger, the jury may be expected in many cases
to do no more than ask-itself whether the particular behavior should be
punished. If awareness of the risk is necessary, cases of ina<Ivertcnce;{'̂
;are excluded, but the problem in other cases is the same. Thequestion;!;?
is left to the jury subject to a limited and uncertain censorship by ther'
court.

Homicides resulting from unlawful acts were manslaughter, subjects
to the single qualification which early appeared,"" that the unlawful act;
be ttia/um in se. In the course of time the same impetus was felt as in
the case of felony-murder, to narrow this category to cases where the|
unlawful act was dangerous to life. This was accomplished more suc-i
cessfully than in thecase of felonies in similar ways, by defining inalumt
in se so as to include misdemeanors dangerous to life or limb"° and7;
exclude non-dangerous misdemeanors,"" or by introducing the factor of
danger by means of a requirement of proximate causation."' lUit the
limitation has resultedin uncertainties siuiilar to those created by efforts
to limit the felony-murder rule. Is it sufficient that a misdemeanor in-f;
volve some kind of behavior which is usu.illy dangerous to life or limb,
or must the particular instance bf such behavior be dangerous to some

m
"Com. v. Chance, 172 Mass. 245, 54 N.E.551 (1899); The Common Law,

he, cit. m/ra note 31.
** Com.v. Pierce, 138Mass. 165 (1884). But knowledgeof the danger may con

vert what would otherwise be manslaughter into murder, /</. at IKU.
"See Note (1930) 30 Columbia Law Rkv.70, 78; Reiscnfeld, supra note 82;

Note (1936) 24 Calif. L. Rev. 555.
1 "See, 0.0., Dixon v. State, 104 Miss. 410, 61 So. 423 (1913); People v. Town-

send, 214 Mich. 267, 183 N.W. 177 (1921); Keller v. State. 155 Tcnn. 633, 299
S.W. 803 (1927); ef. State v. Mclver, 175 N. C. 761, 766, 94 S. E. 682, 684
(1917): "It is, however, practically agreed, without regard to this distinction, that
if the act is a violation of a statute intended and designed to prevent injury to the
person, and is in itself dangerous and death ensues, that the itcrsun violating the
statute is guilty of manslaughter ot least, and under some ciroumstances of murder."

"See, e.a. Stale v. Horton, 139 N.C. 588, 51 S. It. 945 (1905); Dixon v.
State, 104 Miss. 410, 61 So. 423 (1913). But see Com. v. McAfcc, 108 Mass. 458,
461 (1871).

See, State v. Budge, 126 Me. 223, 137 All. 244 (1927); Dixon v. State,
104 Miss. 410, 61 So. 423 (1913); People v. Mulcahy. 318 III. 332, 149 N. E. 266
(1925); Dunvillc v. State, 188 Ind. 373, 123 N. K. 689 (1919) ; Kegina v. Bennett,
Bell 1 (1858).
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serious degree?"® And if the f<»rmcr, is it also sufficient tlint the legis
lature has regarded behavior, such, for example, as driving an automo
bile at a speed in excess of a statutory limit,"'' as generally dangerous
and has therefore forbidden it, or is this legislative judgment open to
re-examination by cotirt and jury? And if the latter, is the degree of
danger required the same or less than, and the state of mind required

;the same or different from, what would be required if the behavior
were not a misdemeanor? Finally, does the answer to any of these
questions vary with the technique employed to limit the rule by a par-

,ticular court?"* These are issueswhich have not recoiyed definitive con-
'sideration in the cases, and remain for the most part unresolved.
1 '•

•. .1 (c) Causality
i , The requirement both in nnirder and in manslaughter that the death
•be the result of the defendant's act presents the problem of causality.

. / ' "C/. Keller v. s'tat^ TsS~T^n/6.13, W7, 299 S. W. 803, 805 (1927), where in
'response to defendant's contention that he couldnot have avoided the result had he
been sober, the court said: "we think the policy of the law forbids an investigation

.?as to probable consequences, when tlie tlriver of an automobile 'under the influence
•^of an intoxicant' . . . runs his car over another person and kills him on the public

highways of the State. There are njany things that a sober man, in the exercise of
due care, would do to avoid such a collision, which would be entirely beyond an in
toxicated driver. I'atulities arc too numerous and conditions too serious to t^rmit

•Speculative inquiries in u case like the one before us." Accord: McGoldrick v.
-State, 159 Tcnn. 667, 21 S.W. (2d) 390 (1929). Contra; Dunvillc v. State, 188

; 'Ind. 373, 123 N. K.689 (1919); ef. Dixon v. State, 104 Miss. 410, 61 So. 423 (1913).
"Cf. lIoLMKS, he. cil. svpra note 54.

•x if. "Though the mistlemeanor-manslanghtcr rule has not Iwen limhed In New
. 'iVork by the technif|ues employed in <ilher states, a limitation has recently l)cen im-
?posed upon it analogous to that im|Kiscd on the felony-murder rule by the require-

• -ment that the felony be "independent" of the homicide. See supra notes 60-65. In
People v. Grieco, 266 N. Y. 48, 51. 193 N. E. 634,635 (1934) the Court of Appeals
held that the misdemeanors of driving while intoxicated and reckless driving (Ve-
uiaE AND Tkafkic Law §§58, 70|S1) are crimes "against society, against law
andorder, and against the people of the state" rather than misdcme.nnors "alTecting
the person or property of the person killed or of another," as required by Pknai-

•Law§ 1050, sttpra note 76, for the homicide to be nianslaughter in the first degree,
; -rather than manslaughter in the sec«)nd degree for which "culpable negligence"

suffices. The distinction is unintelligible in the terms in whjch it is stated. Ohvl-
'Ously all misdemeanors resulting in personal injury are, in one sense, "against
Society" and, in another sense, against the person injured. The result would not be
'reached in olhcr states. Indeed, cases where the danger is as great as it was here
would be regarded as the most eligilile cases for the application of the rule. But
the New York statute presents a siwcial^ problem, since homicides due merely to
"culpable negligence" are manslaughter in the second degree. Thus a contrary
decision would liave the effect of tre:iting some instances of "culpable negligence"
more severely than others (f/. p. 716, supra) as well as to make criminal some
homicides resulting from acts that would not Ix: regarded as "culpably negligent" at
all. The court stresses the latter point hnt a proximate cause rule wotiUi take care
of this problem. The former point is nxire dilTicult and was of particular conse
quence In this case since the defendant had a previous conviction ami received a
twenty year sentence. The uhvions conchision is that the New York statute was
drafted for an age of few statutory misdeineanors, not for an aRe when most be
havior, that is dangerous to life or limb is a misdemeanor, regardless of the conse
quence in the jurticular case. Cf. Turner, supra note 84.
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SW*-p'il''c of llie same analytical treatment as those of an act. But a
?-i '̂'|*)o\ici(lc resulting from an omission is non-criminal, even though in-
^ **ruional, unless there is a duty to act."^ Such a duty does not arise

irsffcty hecuusc death is i)rohahle or even inevitable. It may, however,
Itcrcatcd by statute'"- or assumed by contract'*' and the courts have,
rriiulanily jHirhaps, inii>osed it us ati incident of some special relution-
iJiips where there is great dependence on one side and snpfMjrt on the
Whrr.'"* even Ihongh icjjal duly in a strict sense may otherwise be hard
10 find. Deyond this, the indivitUialistic tradition prevailed and still pre-
rails'®' against all argument that the criminal law extend its reach, budd-
inp tii>on the foinulation of universally acknowledged moral duty.»°"
Whether a homicide resulting from the breach of a legal duty is murder,

' rjunslaiighter or non-criminal depends upon the same considerations as
in tlic case of a homicide resuUiiig from an act.*®*
" "• Stcplicii'b Digest, arls. 300-304, 314; Kenny, op. eit. supra note 3, at 136

'"y ^Reir. v. Downos, 13 Cox 111 (187S). /.m/w r» u 11
«Stale v. llarriMm. 107 N. J. L. 213, 152 Ati M7 OWO) Rex v. Hall,

' • li Tr Af>i> R 58 (1919). Hilt cl. Kctf. v. Smith, 11 Cox 210 (1^>9).
"*CI Rex V. Giblioiis Proctor. 13 Cr. A[)p. R.

92 Neb 755, 139 N.W. f.76 (1913); Rck. v. Instan 11893] 1 Q. B. 450; see
W.'n28 0907) (na-lcc .0

..rovidc medical allciilion for conciihii.c) ; Hawkins. J. mReg. v. Pamc, quo cd by
^ kciiny op. cil. supra note 3, al 137: "If I saw a man. who was not under my

tak IKup Hl>m.b er of i-nison. I slaml.l not becomc gudty of any crin.c sloi>-
niMK' hi""." On .l,e general .eo the discussion by Macaui.av, Nurts ON

< TiiK Ini'Ian Penai. Cunii (1S.17) Nule M, I'p. • _ ... , . t • 11 t
'"*Cf Macahi-ay, t>p. til. supra note 105, at 105: It is indeed, most luRhly de-

iiral.k tliat men slioidil lu.l merely abstain from doing barm to tlicir nciKhbours.
. hut ^houUl retuler aclive ^cl vice to ibcir neighbours. In general however tlic ^nal

bw must content ilsdf will. kcepinR ""c" fro'" d'""K J'"'". an« "1"^
(0 Dublie oi.inion, aiul to tlie teaclier.s of iiuirahty and religion, tbc ofiicu of | '""s''
inc nan witli motives for <loinK iK.silive KW>d. V-c must grant impunity to the \asl
nmiority of those oi.u>.si..us which a benevolent^ morality would i)rononncc reprc-
liciisihle. and must coiitiiit ourselves with jiunishmK such omissions only wben ibcy
arc ilislinKtiishc.l from t!.c rL-.st l>y some circumstance whicb marks them out as
peculiarly fit objects of imnal legislatuin. IIis

• at omissions which arc "011 other grounds lUcRal, t.e. an offence, ... a "ruicli
of some direction of law, or . . . sucli a wrons as would be a good ground for a
civil action" (i>. 104.) These views were approved by The Criminal L.iw Com
missioners of IKIS. See Si;it>Ni> I^woht (1846) 14, l>roposmg the foUowing rule:
"An iiiinry resultinK from au omission does not subject the person causing it to
nuiiishment, iiuless .sucii omission he unlawful. An omission snail be deemed to be
unlawful whensoever it is a hreacli of some duty imposed by law, or gives cause
for a civil action." Compare n.iiii.KN. The Basis of ^ipmo/ii;^ qWi.7ur<.;«^ i" ihe
J.mv of Tori and The Monil Duty to Aid Others as a Basts of Tort LmMtly m
Stdi'Iics in Tiiii I.aw or 'I'onrs (192^1) 33, 291. , 1 \ c. 4

""C'f Rex v Gibbons and Proctor. 13 Cr. Api). R. 134 (1918) (nuirdcr); State
V. JlarrUon, 107 N.J.L. 213, 152 Ati. 8C.7 (1930). (manslaughter); Wcstnip v.
Com 123 Ky 9"), 93 S. W. (A(> (lyOC.) (iion-crmimal) ; Reg, v. I cncock, .5 Cox
17'> (O H 1851) (saiiu). A few courts have cxi>ericnced especial thoii« i un
necessary didii-uKy in .l. aliiiK will, tl.e cansalily prf^jlcm, See,
.State. 79 I'la. 65). 055-6. B4 So. 677 (1920); cf. Rex v. Russell. (1932] Vit-
torian L. Reih 59.
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ir,j„ry M.fficin.lK. 1 ' T T"'"
t'ciif. Ifoinicide may also k- non r." • ? criininally ncg&i ^

ones sc-lf oruihcrs ajiainst serious in!. r ">• *" ('c-fcndiw l;^?
v;ttc cit.zciis and law oniccrs may Idll // »m. prf. t -;
•'ic ccun.ission of a"vioIc.U" fdonv to' ^
" about th.sc nnU^rir '̂' ' 7?'except a private citi^^eii's niisfilv.,, r / [ "anally excu« vi

Ki.,i,„i,. Jh
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more severely ihan m-jrligcnco in in I • be treated"' ?
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••"ICS Kov«r,.i.,« rl . YcStif^ /"'"• '- '-^57 For^„, ll'"'

p—.'

c:vil casi; jlmt an nlllccr li t* ""If 108 at f,ijj t,- "'""W'" "o felony „•

i'r •J î(Harlow, IWJ) S-.i in ,1.. oli '̂SAr' ? j

4 JtATIONMJi or THE LAW OF HOMICIDE m

pursue in (letail."== Uis sufRcient, so far as doctrine is concerned,
fe'» iKHc tliat the question of reasonable necessity, submitted to a jury,
I; friuces to the question wbetlicr or not persons should be pemiit^ to
•tHa inidtT the circumstances of the particular case."' Wit \ t le rise o
-:• mfcssional police and the growing liaison between police and prosecu-
• xrw nrosccntions for oir.cial misconduct will undoubtedly contmue to be
/ „re'. Nevertheless, it is well to remember that the law of homicide pro-
• TiJcs the only drastic sanction against policemen too quick on the trigger,
: wd our pobce standards may well suffer from the reluctance and inef-

fectivcncss with which die sanction is invoked.
There remain to be considered only the rules governing resi>onsi-

' Wlitv traditionally viewed as determining non-criminal as opposed to
r mmiiial homicides."^- The traditional view has both virtue and vice.
• Koniicides by the irn-spoiisihle are non-crimmal in the sense that they
• arc exempt from ihe usual criminal penalties. But at the present time,
• aflcast. they may and usually .lo result in compulsory treatment servmg

Ihc ends of reformali..n and incapacitation, if the mdwidual is danger-
; otis"» That the machinery whereby this is accomplished may difTcr

from the usual machinery of tl.e criminal law docs not mean tliat such

S=isss?E52liisi^
commission of a felony to 1)<. no (c c s . ' • c' 'jog (1876) *State v. Donnelly,
30 So. 803 (IW) 8

Coi UMmA^f^w ^ 411. On ll.c question wl.ctl.er the threatened "ser.ousSu7 whM> killing in neccsary self-defense must be fclomous. .ec btatc
rare case where as a necessary means to

? -
- oi"--

men woiihl {'rolnihly n"l 'iuniclion of harm disi)rit|)orti()nalG to the
favored a Kcncrul standard at 113: •'There is n« rule of
evil avmlcd. v. nohne,. 1 WaU. 1
l,,„nar« 'v/ • r.....,.nlsi..n l.y throat, of <loath ..u- Ph;k«t "r .
if: k..l; v. NLrKu'hl-; U- I. 2'A S» A-'- "S-l (l'>04) ; r/. 2 -"•/u/n. m.l': .1. at 107 IW. v.fdi.i, .l.-vlM-d hy rju'-m VUlorla! uniHf

->

(i92S)^c' 11: \vkm<ohvn fon^w

stipra note 3, at 07
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ai'e irresi)onsil,Ie njaVb""'̂ '̂*''*"' '̂e critc-rii d, •• ^ ':
~ir Who ;; ^^a,, seen;rrS^M10;y i.,-It will be well, in closiiij,' this brief survey of the law of homicide,
reformation and wh ^"'y f<>r ibe salce of ^t^naW tliat the rules dcrining criminal homicides are not the only rules
rence as well !•> ^ Punitivdy for I® criminal law which l.ave for their end or among their ends the
govcrnm^ res„..„,i|,view, (he fnnclll' r of destroyed, a multitude of
slaii/rlUcT, j.s l<j dctfnui i ' ' belwc-ui i «t» enrailinj; unjuslifiahle risk of death is made crmnnal by tlie law
•'"K'uslied fn„„ „^ r-* "f lic-atment •such l"' oihcr connnou law ulTences, arson, burglary, robbery, assault.

Jttllery, mayhem atul rape, as well as by ibe general law of attempts,
of f'«iircsi)on.sil',IcJnl" 'iMwssinpThT conspiracy, riot, disorderly conduct and the heterogeneous
"lwenty-j)ci,cc. U'st"o'/ '»ua<Icne(l with il lesser olTences crcuted because the behavior involved is deemed
Lord lialc"" i,„„ ,|,. "•"'•'''•''•t'"'and ihc "t|,ii,i of'f » I* •'••*"gt-'rous to life or linib. Indeed, most behavior which is in-
a'"' in some jtn/sdicii, "f "le ''X O"" characterized by an unjustifiable risk
'las been enlarged fnrth 'TcsisiiMe impulse test'̂ " ^ i'>'''̂ lverlent, falls, where death does not ensue,
or aggravating circi.mT "•<"iting drnnI<cnl^-'' "aTower, more or less specific category of crim-
i'lvetnle com i.'-';' ^ by the dl- .1"^ l>cbavior. calling forth ircatment wiiich may be as drastic as that for

- ' ' "Pnuni ,.{ 0* ||| - ^^,,Hcide or as gentle as astereotyped fine. Moreover, any provision
Rroa(|,,,ooJ'"£^^^^ . Â®'!<,( the criminal law serves the end of protecting life in so far as it makes

Il.c .lSon?'c.^;c'%y;'{"'>''? l''<--asiire''i/'Z/snT^ r''̂ " "5), ccmfn^.^ITir ' f 1 l«ss'blc the iticapacitative or reformative treatment or persons who. un-
'r '^W" they were subjected to such treatment, would engage in behavior

.„r..c„in, nre.

1901.VJ|> trial;:!,Similarly, behavior endangering life is not the only undesirable be-raiKim.c.rt' .n'.tl .ISm'hIi \ '^7^"'!!' ""'y r " M that the law of lumiicide may operate to prevent, l^orone thing, be-
for ,,'l! f'l' jKT.nM:.';.';. i!?"!, '"sn.ic'on? 4 t liavjor which cndaimers life also threatens bodily injury. But more than

<'̂ '̂ 't;Iopnuni >1

r-""" "'«; •Si-Icfi "iiinkT cases / i"^ ><^s thcy were subjet

r',^ ^ cf""viclrfl r .. 1'?^""}' (iK-ftin'' TKvd «iih tTiu'iW liplinvi
""•iiJ!iiiii»"iif ... I . •<

iS homicide or as gentle as a stereotyped fine. Moreover, any provision
•-1^ '̂ <»( the criminal law serves the end of protecting life in so far as it makes
§•'0',' jwssible the incapacitative or reformative treatment or persons who. un-

k5S thcy were subjected to such treatment, would engage in behavior

Similarly, behavior endangering life is not the only undesirable be-
lavior thatthelaw of lumiicide may operate to prevent, l^or onething, be-
liavior which endangers life also threatens bodily injury. Hut more than
this, individuals who cnj?age in behavior which causes death may also
!« dangerously liUely to tngage in l>chavior which is undesirable for
oilier reasons, for example, because it interferes in an unjustifiable way
witli the enjoyment of projierly. In so far as the law of homicide
makes possible the incapacilation or reformation of such persons it ob
viously serves the eiul of preventing such behavior.

That the law of lninuci<ie is but one elenieiU in a vast legal cosmos
serving the purpose of protecting life, and must be viewed with this in
mind, does not mean that il is necessary to treat the rest of thecosmos in
detail in order to consider the law of homicide as a unit in the whole.'-*
By the same token, the reconnit'on that the law of homicide serves other
tihIs Ix'̂ ^idc-S tb<' pri'vciilii>t) of hoiiiieide docs not negate the point that
ils doiuiiiiiiil |«^ll|lo^1^• is ihr pri>lccti«iii of life.

ilcpciuls to il Krciit CNli-iil IIIXIII iIk- (liscrclidii uf llic District Attorney iii reducing
tlic cliiiri^c. For crinii's iiiiiiiNliulilu |iy (Icutli or life iiii|>risonincnt are usually l>e>
y(itnl the stiitultiry j'tni-sdiclioii of tlio cuiirt. See, Colo. Stat. Ann. (Micliic,
tyJ5) c. .1.1. §1, 5.1; Mass, T.kh. I.aws (1032) c. 119, 8 52; N.J. Cumi*. Stat.
(1911) §206; N.Y. 1'knai, Law §2180; Wyo. Rev. Stat. Ann. (Court right,
IWl) c. 20. art. 70

""I'liu only &|>cciric (iiffc-roitcu Ijctvvccii llic taw of homiciile and m.nnv 5ulA'>r(ii-
ii.tto crinics is lliat tlic foriiittr ci>in|>rcliciul.s I/'!i.ivior whicli has actually caused
dead). Ui>oii tills siKiciiic tlilTcUiicc Kravc IckuI couscquunccs witli regard to
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P«.M«v Ev".u„..„ „,„

suable t(} preserve life nnt .,11 l • •i ' ' ^ '̂lile ll is f,'eiicr;illy df.
".e law ca. o,er i ' ".''r' I

>.=l.avior wl.id, causes '.Me I
U'«lesl.al.lc., llK- heliavior wim-h c-,, !' i "
ends wlilcl, juslify II,c creation of'« I • ,'"'7 ""' '' i' -Wn
over, if if „L „o, scrvlts°i " "" " M-
may neverll.eless he behavior whth'^lL"'"!«
I'liially, even if i|,„ bdiavior is of a sort «i,' l^ '̂hly prei-cnl,
V law, the likflih„o<l of iireventi,,,, nT ," " '" I''"™
.r»,™ d.,»,d f,„r,|,e , , -""'"yami 11,0 |.r„l.,|,i|i,y
on,. „f

llie clcvelopmcit Ll'SryMllS M''l'!!e®ii''|"'V'''"' "/"• cmccrn liji bm

£M'«

;s:7t±'zP-"~^J>ro;idi me for n vv:.nl <.f ^ri-.-.tcr <K-t-,n [ lo re"
N- unc ...He et no..

crn«i.K.niy uLjh;rviorS'rt'S^ '"'t "' H.fwlio ciiKaRc 11} sndi lidi.ivior. Hy •• '̂(,, i.;i "'̂ 'i'lrneiit ..f ,H:rM.,u
i'il-VnVi lli.-m llic i.eA'm J^-||M'''V^'''V

- ''"I'y "> '-.it

wordi luniifinLr nur iiii«.. \ ' V ANj» S<h iai« Sciknck HO^nprcciscly this si^nidc.Mirc; (I) no'1,^njociioii nf rclrilnilion ha#

mmmrnmim
• "v 'TS''' """••• '•"•'•• an- i„ I'.i •*' "l""i Hicir a<Ici|,Kiry J. u.:J.r, nook k.vic.„. (,,,i7j ,17 c,»,„m„,/i','IV;"k,'; ''m.'S'm. """'• '̂ 1-
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bit iimlcsirable consequences will attend the effort to achieve pre-
wtlon so high, that the effort will produce more harm than good. Not
Ttn with these qualifications, however, can itbe said that the end of the
iw is the prevention of behavior wliich causes death. We rarely know
rth certainty whether particuhir kinds of behavior will or. will not
,u5c death. What we usually know is that behavior of certain sorts
icapaltlc of causing death ami dues so niore or less frequently. There-
;oT€. if we are in endeavor to ijrevcjit heliavior which, when it occurs,
(ctnallv causes death, we must iU» so, for the most part, by preventing
jeluvior which is liUeiy to cause deiUh. Subject to tliese four quah-
katiuiis, it can be said that tht principal end of the law of homicide is
he prevention of behavior which may cause death.

]\y dcscribinj; behavior and declaring it to be undesirable, the law
[luy prevent some men from engaging in such l)chavior. Dut it is on y
!.v sulijecting particular persons to treatment tliat the law can preventIS those wlio are not amenable to such simple exhortation from engaging

$ in undesirable behavior. Tlie treatment of particular individuals may
I- Kfve the end of prevention in dilTerent ways. If persons are subjected

lo treatment because they have engaged in a kind of behavior which it
4' is desirable to prevent and possible to deter, and if the treatment is
^ Eciicrallv regarded as uni)leasaiil, its application may serve to deter
S other persons from engaging in similar behavior. Whatever the char-
S acicr of their past behavior, if the pers.,ns subjected to treatment are
r' ilicniselves likely tu engage in undesirable beliavior mthe future, the
t treatment may serve to prevent such behavior by incapacitating, in-

limidating or reforming them.'- Since treatment can'̂ ^rate to aclneve
I't prevention only in these ways, it is clear that the justifiabihty o select-

inir a particular person for irealment must rest on either or both of
i s' die following grounds: (1) that he has engaged in behavior of a sort
I'- which it is desirai.le and i>ossible to deter; (a) that he .s sufficiently

more likely than the generality of men to engage ni undesirable be-
K ^ liavior in the future to warrant incapacitating him or endeavoring to
fe!' reform him.'-" It is possible but obviously unwise to authorize ofTicials

"-'"ny "intiiniclaliiiK" we ine;iii llic san.e as 'Mclcrring.'; '/•'
^ divuhial to refrain frotn the bcli:.viur in Ix-canse of his

kxa coiise<iiienccs. For toiivenic.ice we me the furniur word to refer lo tlic
B' ,Jivlr,' iL l,.n. si,l,i.cu,l 1., .rc:,uiK.nl an.l .l,c bu«r I., re er to I'.e E»cr.,l

iwiml-ilion IW "rcforminR" we nu;tii assistnig llie iniJivulual who has btcn
R' , ri'atal to'rcrniiii fr.,iii in Ihe l)chavi,)r by chiuniatuiK ®roumh A^nar

.ksirc to do so or hy cirjl.lititf him Ui c.mtrol his •Usirc oi» moral groumls. A Par
b- iliiil ir imiividual may »)f course, be iiarlly inliinulatvd ami purlly reformed, t.e., afe ^ i Iuy ot <' the conse. iieiice^ of ihcft. Im dcs rc lo Meal may l« redticcd

' . intimity an.l be may have Ikh-u a>sisU<l to ,.ercc(ve that the(t is wronfr'"It is j»r..bable I., wmu- iUt!ne lhat any mdividnal in the '̂ L^ts
•V ^ gage in uiKlesirable behavior. I'.nt noi every one can be incapjcilatcd. LITorts
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: «•

• feavior,"' and that the kinds of behavior to be described are (1) those
r 'whic!) it is desirable and possible to deter and (2) those which provide

wfficicnt f,'ronnds fur believing' lluit the persons behaving in those
• *ays may be dan^feroiis em>iit;h in ihe future to warrant incapacilatiny or

reforming Iheni, or al least siibjecliiig llieni to further inquiry.'" The
iJelcnuinalion of what behavior is of either of these sorts is the initial
ink involved in fornnilatinK the behavior content of a penal code.""

The law of homicide makes this determination in the case of per-
lons whose behavior has caused death. As we have said,'" it is not,
in any iiuporiant sense, an analylically distinct body of law and tins
(or two reasons: (1) it is not the only partof llie penal law that serves
die end of protecting by preventing behavior that may cause death;
(3) it does not serve Uiat end exclusively. The fact that particular
behavior has acltuilly resulted in death suffices to establish neither that
ihc behavior is undesiral)lc'='® nor that the person engaging in it is more
likely than other men to behave in undesirable ways in the future.
Nevertheless, for the sake of convenience, we shall confine our dis
cussion. for the most part, to the case of persons whose behavior has
caused death. Precisely because the basic principles which should
govern amenability to treatment are the same in this case as in the case
of persons whose behavior, thoiigii otherwise the same, lias not caused
death/"" it is possible for ns to do so without analytical loss.

1. Homicidal llcluivior Thai It is Desirable and Possible to Deter
Externally considered, behavi(ir that results in death consists of

Ik,(lily niovemeiils of a parlicular sort occurring in an environment of
"'III the case of u'i-U-iIrfiiii'il im;nla! or physical disorder which involves seri

ous danKcr tlut the snfTcrcr will in u.ulcsinil.lc behavior, the law can dca
with the matter by dosisnaliiiK the disorder, lu part, at least, Ihis is a short-hand
.tescriplioii of bcliavic.r, namely, tlie l.cliavior symptoms. Dul there may. of co'irsc,
be other sympt<>"'s ti.o. It sciiiis «inilc clear, liowcvcr, that where "li '̂hciil science
cfnuiiiely iiii<lerstands the ii;.l»irc ami eJTccIs of the disorder, and the effeclb arc
violent in character, tlii-re i.s no need to Icsislutc about symptoms.

"'Sec supra note 128. . . ,
»»lt is ohvionsly impos^ibic for a IcBislature to make th«e detcrmmations for

all possible instances or ki.uls ui behavior. To a very considerable degree .1 mu^t
be content to prescribe a Mamlurd in more or less general terms 1 mr.l^
a.l.ninistrators the task of applying H. Ihe more general the standard, the more
IcL'islative in character is the a<lminiNtraUve task. It may be observed in pass ng.
luwever, tliat for the mo>l part a kj;i.lal«re ca.i safely undertake to be a g^d deal
more siKcific about ll.e bebaviur which it is desirable and possible to deter tl.aii
aliout the siKnificaiicc of any parlicular l<iinl of beliavior as an index of the charac
ter and probable future coiuliict of iiidivithials who engage in it.

'iut'i'u 1> 729
'" II is relevant only to the extent that it establishes that the behavior is of a

sort lhat can cansc death. . , . . .t r
""'J'lie (inesiion wheihcr llic problem of treatment (as opposed to th.u of

amenability to ufi> treatment) diflers in the two cases will be considered hereafter.
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jTcforcscai: CO the alx ^ . fternmie.1. The !cs. ,I.uro»,lf ^le .ie '̂ '"1 is ' - f
Cahiiiiess" and the IciiHih of ih.' Lr ,7 r ' '• ""I'nlbtvc" (he act Si

•h«>roiiKh delilicratioii. Hshoiihl he jul.led th'if'̂ 'y h"'"""i"-? ."bvion^ly cmliiitNis „f ' W
•"'O; iK-y,:r||,cless not he a t.ro t ,f )V ' 7 "j ''X - i>cn5c only ,t ,( c<.i.fornu to ihc dioie^ ,,• u i^. <l.liher;de in ll.at §

may not hi- i|,y case. ' " "••snit of <lchl)eralioi), and iltit J' ,1^
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actor and (b) under some wider view of the circumstances short
*{ tliat revealed by total omniscience. The actor's own estimate of
the prohubility under the circumstances known to him measures the risk

death th.it he consciously creates. When risk is consciously created,
i, n«y l,e created impulsively or after mure or less extensive cleliber-
itwn But risk may be created imconsciously as well as consciously.
There are however, various criteria available lo measure the degree of
inAdverteiUly creatcd risk. (1) On the basis of common experience
one may attempt to c.stimale the probability that death would resvdl
from the act, taking into account only the circumstances known to the
Klor. C-i) On the basis of commou experience one may attempt to
citimate the probability, taking into account some circumstances m
iddition to those known lo the actor. (3) One may make the estimate
meach case not on the basis uf common experience, but rather on the
Ittsis of some special experience with the kind of activity in question.
If the first criterion is adopted, it seems quite clear that the actor s un-
awareness of the risk he is creating must be due to his lack of common
experience or to his failure to lake his experience into account. If the
second criterion is adopted, there may be an addiUonal reason for Jus
unawareness of the risk, his ignorance of the additional circumstances
,akcn into account in nuking the calculation. If these additional cir-
cumstanccs would have been apparent lo a man of common experience
wiUi such knowledge of ihe circumstances as the actor had, tlie actors
Hnawareness must again be due to his lack of common experience or
his failure to lake his experience into account. If they would not have
been apparent to a man of common experience, the reason must be
sought elsewhere, namely, in the actor's failure to make an investigation.
Of course, if the third criicrion is adopted, ihe reason for the actors
miawareness liiay be his lack of special experience with the kind of
activity in (|ueslion. In any event, the actor may or may not be the
kiiul of i)crsou who has the capacity to acquire the knowledge which he
lacked, whether common or specialized. We shall return to these mat
ters hereafter. ^

It is obviously desirable to deter any act which is mtended to kill
and which under any circumstances may result in death, unless the act
is itself a necessary means lo preserving life or to some other end of
greater social value than the preservation of life. Moreover, if an
act is not a means to such ends, it is behavior of the sort which it is
possible lo deter, if delerreiice is ever possbile. For whatever the
motive to kill, the threat of unwelcome Ireatment at the hands of the
law provides a competing motive to refrain from killing. The m-
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ti.e nature of depend, j
ca-sc.s. ]fui ii caniioi |,c ,[c„ic.l tli-.i n,'""" ^•"'y '"n
'>nly lead scif.sh a.i.l ,|,.Iil,a-i(c inc'n t 'I'"-"'" 1
"'t-y arc caliy „,ovr,I |,y ,i'isli|<c- o,- 11,11''"'' f'"'" i
<-'a<l altruislic men I., cndcavi.r i„ sc-rve "'"1''" '̂ 'wytV ^

J'onucdal ways a„<l exci.ahio ,na. m 7
cause, mslum, it cannot l,e denial \ whaimr^l

a:rrr'
o^-

•t noccssary to kill his assailani lo vive I.""' fiuk ' |
to rc-considu- ,1.. ..nivrrs . i. ., '?'" ''̂ """ tK, J

tfrcst in preserving tin,- lives of •if/..,-!-"" '̂" ' "" Eo- 'f
Victims. Given the cl.oiec that nul; 1rZl ! "'f ' 1

"'••'t opcra.c as asanction -.ni' I' ^ polW |I't-Tc llie sinii.lidty of the nrntler eiuls' Th" " ''7^"' IJw |»<-• fact that nicn sometimes helicve ilnt the'! J
icT lives are mimn.e,liale peril and tint it i »"»> I

U.cn.selvcs when snch is not the cs.- V ^I
«;>;'alde. it seen,s .p.ite clear, how^v^r Unt 7

AU-n mn.t acl o.i the h-.sis „f ,1 '' «ilt |vvh,ch they fn„I tl.cinsdves if ,!,,» '̂'"alion I
;--nIin,Iy I. evahuued u' :;;:;:.^ ''eluvi.. ^

|ave been known to thcni at the tnom,.,.f f !'
'"»i. Jo concede a privile '̂e lo kill onlv " > '
- to lay <low„ arnle that nms ei'l , ^•'' '•••'̂ ^••'' '"--cc-ssity l -lerate to deny frec<Ion. of ac."n "va. ' o/ ' 1

and not merely in those where it <loes not' "'''•"''="'3' «• ^
Mich onerous Innitalion on freedom of '• ""'cr hand, iw ,' |
tliat men exercisc the decree of care u. " ^I
winch IS appropriate to the situation h:.T''̂ '"m correctly I I°'""t.' "i'l""" fxcvisi,,,; s„c|, ; ,,„ I" >li:aT ,„e„ fro„, : |
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SiiTition remains whether men can. by the threat of unpleasant treat-
be stimulated to exercise carc before concluding that it is neces-

iff for them to kill lo save tliemselves. We shall consider this hcre-
'̂'scussing the prohlcni presented by imprudent acts that arc

intruded lo kill.
What has been said .sh.juld .sufiice to cover the analogous ease where

BSl«i"cidc is lielieved lo lie necessary to save the life of some one other
pStKui die actor, were it not for one complicating factor. It uiay be

fwrcil lhat outsiilcrs may mistake the assailed for the assailer and that
i» even more likely lhat an outsider will misjudge the necessity than

that ihc victim will himself. Hence, it may be argued that life is more
^ hVcly to be preservctl in the long run by forbidding interference en-
• ' tirrly and leaving the viclinis of aggression to their own resources. But

aj.rndenl judgment about the identity of the victim must take into ac-
' o'Jiiit the diilicullics of making such judgments, particularly in the
ii- •.• ca>e «)f a scnfHe; a prudent judgnjent about the necessity of intervening
I- mMj.t consider lhat the victim tnay have the situation well in liand. Ac-

lion which is unsupported by such judgments is imprudent and it should
I be sufikient lo forbid imprutleul intervention rather than all inter-

veiilion. Moreover, a rule forbidding interference entirely would
iiicvilably be disregarded in the case of persons whom the actor holds

• dear'*' and [ml a prtniiiun ou selfishness in other cases. And here, as
p.'! elsewhere, a rule which granis exemption only if the actor was right
j resolves the issue only by avoiding it.

A dilfercnl (inesiiun is presented when an actor intentionally kills
some one whom he knows to be free from fault, reasonably believing

^ that it is necessary for hin^ to do so to save his own life. H the actor
knew or could have known that he was placing himself in a situation

t in which he wouUl probably be confronted by such ghastly alternatives,
t the problem can be resolved in general by the consideration that it is
J desirable and ptjssible to deter men from getting themselves into such
I situations.'*- lUil llie actor may have done nothing to create the situ-
[ Bui see tlic casts referred tosufra. Part I, note 112.
? '"C7 >Stu'UI-n of. cit. siih'x "I'lc 137. at 107-108; "Cnmmal law is itself a
I system of cotmmlsk.n (.n ll.c widest scalc. It is a coUcction of threats of mjurj; to
I life lihcrty and pr(,iH.rly i{ people do comni.t criincs. Are sudi threals to be w«tli-
l drawn as soon as tliey are encountered by opposing threats? Ihc law says to a
? man intendiiiK lo coniinit munler, if you do it I will hang you. Is the law to witli-
[ draw its threat if someone else says, If you do not do it I will shoot you?
i "Snrely it is at the tnonient when temptation lo crimc is strongest that the law
i should s|)eak most clearly and emphatically to the contrary It is. of coursc, a

misforlune for a man tliai he should he pluccd between two fires, but it would be
a much i-rcatcr mi>.forluiie for socitly at larRc if criininals could confer mii.um y
uiwn their aKenls hv tlircaUninK lliem with de:ill> or vio encc i tlicy refused ^
cxcciite their conimatids. If iint.iiniiy could be so secured a wide door would be

I-
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—'• IBOf two grounds, either that self „n.f, ^
[as l,c cvidc.ly ,1,„,.^„| L 'I:';;™ P™l'« i" '!•«

aw cannot prevent it hy ptinishmcnl I. '
Hn. can never U. asumSv !"V,^

•-lioosc tleail, n(nv in onler tr, ^">ofvc to .nakc ais«P'lfev.^

3=2;^^;=;=£'=
'^'zsrx. :rr- s-"• r ' ""'• •"-w••It stala-, even tl,c „f 1,^.^0;^, • *' Pursuit's life i,

actor has not exercisetl care to amirii',T"7' thc''SA
his hclicf i„ u,c neL^i^ ' ?' i" ouS Sll:

tintles.rablc and ,„:,y ""• '̂'='0"al)le, his action is clfarh'^®'
sulisccjucntly consider. which we

A more dilTlciiIf /i..»..»u •
Mis S0„,C0MC Whom IH, kn«^"to'̂ ;'"' "" »««•

"»' ••' » "cc««ry for liinu, "" n»«»Uy™<l'- ,„ ,|,c lit, h Z"' ••' »»e lib "w„ B,.

''tnct .sc-nse ta ^"(icii lo iijIIii.siiiii a„j PI,,.-.,..,
"fcrcj or u(liiTvvi.si;. M.. •(...".il''"''," '̂" ^""''1 I'l: ifivfii in !i„^,.„;,.,; . . "
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tud. wc liave used the Icrn,, n.ust inevitably be rare.'" Ind^d, it is

~ *^:srts
fnLTIuu.u'u arfo'n to move li.e hand of Joon, or the man on the s,»t
rte irlree to bis own course, taUing care to jud^c the
''"\vTlnfrnow exhansle,! Ibe cases where acts intended to Uih •.. ^

„, volnnlary it'serverr,. end which is in fcneral

r2H5r=.:i:-l^sS^
son to believe that tliew capacity can be restored. Tiree^a g
,.<lvanced »i;ain.t juslilyi-g honncide on Uns ground ( )
is .acrcd; (.) that the practice n,ay be abused 3)

n;.. re....

-Hut cases may ciisib' I'c '"'J,

•""""'A*airLalciis''n*s wKc will, scc'̂ oderts, Hutuknasia
-iM.r a (..U i,ictnr. c.f «t.c nW) sfew^". Eutkenasia (1918) 29

and O-riiKR ASPKCTS OK I.IKK.AND N. Y. Ti.iics, Oci. 2>.Int. Joui.N. IIhiT'ilf'rcy Killi,u, Jiutifiedf (1935) 2Vital
1933, §8. I). 5, col 1I A. ''/^//, (1935) 94 Fobom 333; Murano,Si'EECiiF.s OP TUB Day 165, Nyalsli, i-t/f'J ^ . (1936) 106 J. Am. Mki>.
mU: (.,. (l';3S) 3'J/?2 (1935) 2nMT|SU

P';!";o^.Ta tfs'" N. Y. II.raW Trib., Jan. 17, 1937. S2.

^SS;-.,ns a,. I.en v.i»,^
cliance of survival lo pcriiiil scicikc lo go o».
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nrlicic of fiiilli. •I-I....SC wlin h,.M ,1,^. fai,|, „,.,y
wMl.ont ,|„..sc who ih> uol Iu,|,| it t,, act as if tlicy (ii.l

clear, must l,c one iho acl.icvcmcni of ,! i V 'W
almost iiuli.sj)ciKsaljjc if lifn {. to t coninujii ayrectncnt is '
- possible 'o r-" '•
K»^.. . tl'C COIKlKlons of wr.r.l._...j.:i. ,: • , -Vili-

I ^ 0/^ THZ: OF HOMICIDE
l^ngtr to tliird
!.^j;^plure arc facilitated )y ,-.^uiy i&a Indeed, it is worth noting
^^?,hi, is to value apprehe.isiou too lugh y. l^ec

; o! .U. iss;-^ 9
, 1.AW iNSTiTOit: (1931) 179 oiTcnse for whiu.

iiflkcr's right lo kill lo treason, murder, voluntary nianslaushtcr.
ihc arrest is liemg made kidiiappinu. burglary or an assault
mayhem, arson, robbery, coniinoi I r ^ Administration ok the
with intent to nuirdcr. "i.c or ry^ ' • • 'p f^sjor Mikcll, who ar-
CuiMiNAL Law, J arrest for capital offenses.
g„od for a rule reslrictuiK .^Vhy should not this man be shot down, the
argued as follows : It has btui ^1 V/hy not kill him if you cannot
nan who is running away will. the man is making no resistance
arrest him?' We answer; bccuusc, ass mint are killintf Im"
lu the omcer, he does nml runs "off with it? Are we killing him for
(or wlieii he steals an anniiiuil Ic . . Ijirow every prolectiun
stealing the anln.nobile ? If the grand jury iiulictarouiKl him. We say he cannot .jr ed ui lus 12 ,,,,, ,,,^vcd
liini, and then he cannot '»*: a then when we have done all that, what
him guilty beyond u rcasoiiabk d.> . .. ^ ],jjy^ a policeman shoot him?
tlo we do to him ? l^ui ' It cannot be then that
Of course not. We S«v<- Vhc slok ihe auu.m..l.ilc. liccan^ the stalntvvvcallowlla unUvrtokill hiinlu-... .^.^ ^ ,y,.|
I,rovides only three years m ,he ollicer. Is it for UceinR «'•'«
a«ain I insist tins is lu-t a (iih"'"" V' .*^1' .•onimoii law olTense and is pum>ltable

kill liiin? l--kcinK from su-alinR the automobile. It we
|)V a light iHiuilty. a penally m'^ ' , i,.,! lu.t killing bim for flei'iuR. whi«lare not killing him for at 18fi-lM7. Professor Waitc took
are we killing hini for ? 1" ' j/, j,ii olTenscs. He urKucd: \S t
the iKisitinii that ihc nubt fo . • (j wilhont jeoiKirdinnK the life

. can give ll.e on.ver the pnvhKO ' „„ risk if he simply submits to
i.uioceiit citizen sincc we ;„noccnt citiien the officer cannot slu)ot,Iho inconvenience of ilie arrest. ' , , believe that the citizcn knows the
rtineniber, milil lie lias riasuiml'le ground . .,| j ]^ye any reason for
SnS is hoin. ejected. If he he ought.to Ik; ar-
nr.t submitting to the arrest. J' ^ . . . wc say to the criminal, You
rested . If we i>ass llhe iiropusid stctioni foolish if you submit to
are foolish. N., matter what f ' .li^Hitiiig at you. If you can outrun
arrest. The olhcer dare not ji,e olTicer, 'You dare not shoot at
liini, outruii him and ymi criniinal. 'Outrun him if you can. Jf
the neemg criminal. ,,iess you.' 1 feel entirely unwilling to give(asler than he is you are f* ^ 19S, Certainly an ofticer labors
that benediction t<i the ^,;vcrn,.,I jw rules drawn in t*rms of dis^uiL-tMKlcr great .lifliculty so ^ ^„J,,enieanor. See Nationai. Com-

! ti'liis as lechmcal as that i.-.'v.mi kmkn r, Uki-okt on Chiminal Phocr-
MISSIOM ON consideration fortifies the arguniciit for applying
„i.KK (1931) 6 cl se<i. " ;;;'\V:'t the ofiuer may only kill mhis own
ti. all cases the rule for """•"'Yof killing, to overcome resistance.
Sriiierof'̂ nlS lirdiltul.y of-an ...r.ccr's iob is commensurate with his
great responsibililies.

prcTt:,::;"':.:^s^t'lose Wlio sti/Tcr thcni. Wl.at \nTZjr-'-''\ T
i'oiiiici.lc ill the firsi cast -i„i)li,.I "ri ' jusH'fiiihiliiy of
second.- There remain " . '"""'̂ •''1'̂ i'« H.c
i"ff what physical and psychic'h!jV^^
t" funchon Ihiit the value of life itself i '"•
(louljiful, indeed, whether a letMO.. •'•^•"•uisl.v mipaired. It is
^rticnlale afunm.la couched in these "ernrail!l'i ''''f^
Hte task of jjivinj,' it a c(>ntcnt th-.t *"I'iii»islr;ilurs
ideals of the community, lu.plid, in'wriT'̂ T''
a con<lenmatiijn(jf the common l-iw f is
•I- an.i,i. %iui.u - n i„ci,„ics wi,i,i„
"",.1- c-irc,„„.stancc.s invlvint- littrofird'r''''"'; "'""
"'jury. In.],licit also is n condunnali,,,, of .1,

hoinici.lc wl,e„ „c-ccssa.y to cftl ,1, """"?" I'""
'"•I r<.-,,uirc,l to "t a (dun tl.o„sl,
arrest or to others. The hlter ml ^ P<-'>"son niakm^MhcI-sons resist lawful ar:e ' ^ i'

V* ^ '2' '
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Crarely carried by eiibwii
ARATIOSALE OF THE L.-ilV OF HOiUCWE «3

^M ccislcnce of the intention to kill is adequate indication that death is
to kill T« '"s been confin,.ri . . :A;®«^|;«hirhIy probable and the aci so unimeiy vu uavt; —

of causin/Tir fP™!-'™ is no differenl in "'r"' cftorts are warranted."' When there is no such mtentmn
»s opposed tn ^ "' , "I'on an ev.dn-ilion f", °'' '> necessary to determine whether it is desirable to deter it.
to ki t -inl T polentialilics |i,' " the degree of undcsiral.ility of the act depends upon the degree

ilself is 1,,T ^n° l'i»n thow i"'"' r l'"'' ""W ""It^PC'xl^l'y S'Bnjficant.
S™" «7'"- :«X for reasons that have already heen stated, it is not the only si^-
•l.ey ^ "en wlien "if" aS""' 'actor. It must he considered along with the prohahUity that
sirable r,S """" ""hid, frZ ' ^ .he act may have other and good results. But in estimating the prob-
which it i '; ";"«''ani.e,l, industrial s^cie "'a' «°°''' ' l»<rposes become
I'y means that f whfcl \ i^mricant, and for the same reason that his intention is sipificant in
'» free cJo k" . '-as 'o be .1 pccially his "-ore immediate ones, the less liUdy ,t is that the means. •^...">« does not hol.1 ' •?' .»«• "OUM „ Mm h«' pmtilovs to acliicvc ihcin will have any good results. Hence,

'iDMiicidal act. If

"""inislrnh-o,,. !),„ -f r,- ' 'T"' i"""'''' .'r ''''" < 5

"• i lilies.

facially his more immediate ones, tlie less liUely it is that the means
which he employs to acliieve them will have any good results. Hence,
i{ ihe actor's less remote ends are undesirable, the inquiry can frequently
itcp at this point."^" But if the actor's ends are not undesirable, if they

Kood in themselves or as a means to other good results, the Inquiry
must proceed further to a consideralion of tiic degree of desirability
of the ends and the cfllcacy of the act as a means, as opppsed to the efTi-

:'^fei cacy of other means, if there arc imy, entailing alesser danger of deatli.
•M®4 An example may make the puint clear. 1f it can be proved that Aadmin-rpM ; ;jn.red adrill' to B, his wife, inlcnding to kill her, it is sufTiciently likely
• that A's act will cause .ieatli'" an<l snlT.ciently tnilikely that it will have
Wfi'' any desirable resuhs'̂ 'Mtf permit us to ignore boll) questions entirely. 'J'hc
V.%y "»C/. lIoi.MKS. Tuk Common l.AW,'ly. 65-68. . / „
r• '"Cases may easily Iw jmi. Iicjwcvlt, in which it is ncccssnry to procced furtlicr.

Tims a icvohili..narv may call a incclinK of ihc unemployed oslcnsibly to protest
' ilic s(opi»aKc of relief payiiiciits l>iil actually in order to foment dissatisfaction as a

means lo rebellion. Assuming H'at rebellion is undesirable and that, under the cir-
•••-B.n ciinistances. tliere is a danger llial Ibe ineeiinK may grow violent, it may nevcrthe-
'•'fe' less l.e the case llial the probability lliat ihc meeiinR w«ll result in the resumplion of
'ncccssary relief payments which would not ollierwise be resumed is so high, and the

probability of rebuHinn orother viokncc so low, tlua the caljins of the meeting is in
« • liic social interest, ill spile of llie nndi:airai)ility of the actor's end.
is • it will he observed lhal unless Ihe druK was dangerous m fact it would be
ig?., ' difTiciilt lo prove that A adtnitiislereil it iulendinK to kill. In other words, the
t:' reliability of intention tn kill as an indication of the probability of homicide is

;|H • furlified by the nsiial difi'iciilty of proving the inleiition in the absence of the
% probaliilily. We arc assuming, of course, lhal the act is of a sort that, mgeneral,

: may resnlt in death. 67. I'^ri 1. note iR , .
"" Nevcrlhcle'̂ s, to say lhal it is unlikely that A's act will serve any desirable

iT"':' ends is lo admit that it is pmbaMe to some dcsree that it will. The actual elTccl
of Ihe drug may be not to kill » hnl lo cure an old ailment that had proved im-

V' pervious to trealinenl. In th.it eveiil, wc should have to conecde that, in ihe piir-
g ' licular ease, the good results of the acl exceeded the bad. Bui we arc not concerned

' —CCJSicnee ui U". — » , W xL » ' .•"V -
probable and the act so unlikely to have any good results that

' ai-e efforts are warranted."" When there is no such intention•ase of acu indicate the probable results of homicidal behavior, a more extensive ,
or not it is necessary to determine whether it is desirable to deter it. -IWillif'

' «„rr the dccree of undesirability of the act depends upon the degree -

: i.i' <
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-i"^>:!sris't'̂ .:ir''T^-
A's i,U.n,i„„ i. no C Vs.. < f ' "" " «•»«!,

" was su,r.,i„U'
eflimcy .-mil in-cfssilv „t il, '-•••iraliilily „f ||,„s£ ^,1,1^ j
will ri„i,.;,. ,,::'i;:^ t 7.. ••'» i».i«.i,iii.y ,i,a,

••> pislol ain.lc^ly i„ „,, rl't'-rlr', ''y ''"" .•
tlic prohaiiilliy of caiisiiiL' dnth' I ' t Uus
'II chy land, preparatory lo bii'il 11 '̂ '«stin}r a„ excavalioa
c.-., howev.', .1 "•
«n the secoiul it Is a means to i)rnvi.i:.w i •
tlic aclor may desire lo build [l,c liouse'onlv'as'""'
P-nt. Men can anu.se Ihcnselves i.^way 'hi ';r"'r"' "
olli«rs than the firinjr of pistols l.nr |.|.. j: <ian{;cro»$ to
I'liildinjr. Accordini'Iv i)i i ' *' "t-'ccssary means lo
•1.0mi;cas^ri."• >>'=ac.i.
fatal,ly as a„y,l,i„K |„„ „„ aed.k-nt,"." 'nlu;'',|,r,'"',u "° T®""" '
niarized as follows; whcii <I.-mI. ,
v-'n.« aparlicular act ILct;': UI!:.V';'™ u''' '" '
foll„wi,« faclors: (I) ,|„ p,„l,al,ilii7,|,.,t"'|,,',|, "I'™ ^ :
ros..ii; (2) ,1,0 |.r„i,ai„ii,v Ii,ai ,1,,. .f,, 'j ,'" «ll 5
a„<l iht decree of tl,dr dcsi,al,iliiv i„,l,. ' f«i.ln :actu, s ,,ur,,u.ses arc rolcva,,, • (;i) i'f ,!„• ,c T'"' '

a,,,.,,, a. .;

«. X:":r r-;* -
whatever ends are thouL'ht m i, i f • " . 's clear that
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i|!«lor'.s proximate end is itself criminal or otherwise undesirable,'*" the!4S'«k of means that involvealiomicidal risk obviously cannot be justi-

The difficult cases are those in which the actor's ends are
M^hnnsclves desirable, or, at least, are not undesirable, though they

not justify intentional homicide as a means. Within this broad
tSdoniaiii, ti\c legislature may single out specific acts and proscribe them,
' KSarilless of the actual degree of probability of good or evil results

ra lurticular cases,"'- aiul may regulate otiicrs,'«3 ihus providing, in
effect, tluit any risks whatever created by the acts, In the first case, or
by disregarding the regulations, in the second, shall be unjustiAable.

B But this can only be di)ne to a limited extent. Beyond this, the legis-
f'-' Utiirc can do no more than articulate the standard to be employed by
[ idniinistrators in passing upon particular acts under particular cir-
> ctiiiistances. With respect to this vast residmim of behavior, the legis-
t latiirc can say no more, in efTect, than (1) it is desirable if it is prudent
i and undesirable if it is not; (a) whether or not it is prudent in par-
1/ ticiilar cases depends upon the desirability of the actor's ends, the

" cflicacy and necessity of his means, and the probability that death or
i seriims injury will result; and (3) in view of the rigor of tlie sanc-
; tions of the criminal law"'̂ the degree of imprudencc shouUl be sub-
i" "• Hul see Jii/Trt mile ISfi. . , . ,

i lowcvcr, uiikss llic liomiciilal risk is one tliat is or ought to be knovvn to
! lIicattDr tlic risk iiscK (U'cs not iirovidu a reason, in addition to the mulcsiraliilily

o( llic end. for disapproving the kind <if acl that is involved. Tins is one ot tlic
. ; m»ior ixiints advanced in criticism <.f the Annlo-Aincrican felony-murder and mis-

dcmianor-manslanKliUr rnks. See I'ari I. note 51. siipra. It ts well to observe,
iKwcver. thai those rules (see pp. 71.V7I7. 722-723. siifra) are exclnsively treat-
mciU rules AllluniBli. lo some extent Ihey make honiicides crnnmal tluit wuuUl
not ollierwisc Ik crimi.ial, they drt lu.t, by hyiwlhcsis. make crnnmal any behavior
Ihat woMld not otherwise he criminal. Whether or not tlie actor knew or oukIU lo
have known that his act was danucrons to life is relevant, however, to the issnc

i wliitlier or not the ircalnRiil employed .should be that which we arc prcpare<l to nsc
?• in the effort to prevent behavior lhal is danRCrous to life. Holmes defense of the
5 fdony-miirder rule (siifr.t. i'arl 1. tu.le 54) is therefore apiwsite in that he arKiies

tlml liio behavior involved may be thontjht to present such danger, liul the daii.ner-
' oii-iness of the behavior is not the only factor that is relevant to the deternnnation
; of treatment. Mt.rcovcr. Holmes never meets the objection raised on the score ol

iiinuiality to treating |>ersons who engage in the same unlawful l)ehavior tlifieieiilly.
: accoriling as <lealh does or <loes not result in the particular ease. We shall consuler

this problem hereafter in discussing treatment.
Sui-li as the sale or iM>!.s< ssion of fire-arms.

^ '"Sncli as blasting or driving autoniobiles.
I h must hot he overli>oked that however rigorously %ye may insist that the
'• priiiciiial tnnelion tif what we are accnslomcd to call the "civil law. and nu)rc par

ticularly, the law of "torts," is "a redistribution of an existing loss between two
' iiidividiials" jHoLMKS, 'I'liK Common Law SO; Comm. v. Picrce, 1.W .Mass. 16.'5.

17(i (IK84)| bv ccjiiii^lliiiK reparation, the use of such sailclions also serves with
varying efTnaey to prevent ihe orcurrencc of snrli losses in the future hy deU-rrmg
men from engaging in the behavior that produces them; and that. nolwillistAiuling
tlie plieiiomeiiuii ..f iiisuraiu-c. <-..u»id»-ralions of prevention arc of i»rim«-. ih-mgh uut
of sole importance in formulating [lolieics to govern redistribution, t/. Hoi.mes,
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^«eir«. indefinite, but may he generally characterized as very low. low,
Msh or very higli. The first problem is; what conditions are to be taken
:^o nccontn in making the pn.bahility judgments to which we Imvc re-
'iemd' The second problem is: given the act and these conditions, m

of what knowledge is the prol,ability to be delerniined? Ihe
'•iMSitimwcr to l)0th (piestions must, it seems clear, lake into account that

probability judgments are made for the purpose of detcrnunmg
acts it is desirable and possible to prevent. Men must estimate the

?^S-fonsc.inences of their acts on the basis of their knowledge before acting.
Holmes has pointed out: •'All foresight of the future, all choice

''̂ p|-"iritli regard to any possible con.sequence of action, depends on what is
•M®ih«own at the moment of choosing. An act cannot be wrong, even when
'̂"^R^doiic under circnniHtances in which it will be hurtful, unless those cir-

]«'n.n,stances are or ought to be known. Afear of punishmcnt for cam-
'S'̂ ^ittgliarni cannot work as amotive, unless the possibihty of harm may be

5 V(tircse^^^^ Hence, the only conditions that are significant for the
mii puri.ose of the judgment are those that were known or ought to have

. Lii known to the actor; and the only knowledge, in terms of which
•probabilities should be estiniated, is lhat which the actor had or ought

' to have had. ... * i ^ .i
^ We must look to the conditions first. The question of what the

:•'# i actor knew is solely one of facl; but the (luestion of what he ought to
A 5 have known is not. Wluit standard, then, is to determine the minimum
W that actors ought to know about themselves, and about the environment.
•® before they act? Holmes answers,'"" in substance, as follows: (a) A
Ms man without special knowledge or training ought to know (1) what

would be apparent to most men of ordinary intelligence and experience
mA exercising their common facuhies; and (2) what would be discovered

by the kind of investigation that a man of reasonable prudence would
® V make, (b) Aman with siH'cial knowledge or training ought to know.
W? in addition, (1) what would be apparent to most men with such special
S > equipment and (a) what woul<l he discovered by the kind of nivesti-
8 ' galioii that they would make, in the exercise of reasonable prudence.
M What would be apparent to ibe geiieialily of men (with or withuut
^%• special knowledge or training) by li.e use of their common faculties, is
; t. a t|ueslion of fact. By reason of the uncertainly of such words as

"ordinary" and "common." it i.s a more or less ambiguous question, but
v' ibe ambiguily cannot be eHminale«l and it docs not alter the characterI of the question as one of fact. What is "prudent," however, is agues-

M' '"The Common Lav.-55.
'"Corn. V. Picrctf, sufrj note l'>7, i Ut: I.AW

tration are lo iimJfri il-.^ tr, t i '<-/,islatJoii aiul lulmtnj*.
better do so cx ^ T'"V"; "->• M
tivities must be regarded asTustin-ir' ">
as accideiiial. The objcct of nr>v I'l-aifr^pj

ri.,. ;t:;i :uj;r
"lore than a .start. Once the risM, ,1 . - /
clifllculi proI,lcn, reniai ^n V to be imnccssary,,»«
it was iievcnheless prmleiit
speeds and still be ue ^ ln.t T' '»«>
^P-d that is not. in an r'i j .,! '
mobile. • for the use uf ,!., .-.wt<v

!:t;::!^zzr-"' t

assylion ,l,a, ,, p.u-.icula,- <:o„s«,.K-ncc'̂ Itrow'r'"''f"'r''"

pl-r.ECTEU I,K«AI, Pai'KKS dO'n 171 17/- i, •I-K<:iSf.ATION C. xix. 1 Wl.UKS (IfiJf O""' M"I<AIS AK#
CUM.NAL J.AW (15,1, al. l'>5(Vc I \ '•(• (>'-tun.,s "

(jy.lfi) u. .,1- I'A. I.. '•'< /.^-N/
lively less biinliiiisoiiic to llm itulivitlinl'tli-•. •'• sanctions arc fcl<-
r;" 5S''' II'" i.;.S;n I r' H,;:""'''?' »"•! .i...iJeprcc of inii>rudcnco tl.al ...av he loft to ; a Itnc kivuvn ihr

l.roa,.;„ cm.r,; .•..vo' vlI ' '' "V""' "' I' "'l'''' ^
This IS pr«isdv what is involve.] h, , . " ''''" J '̂ vv.

and aIso,_pcrh.;.,,s. of yross iu«ni.cnce " Sec I'jm^ i-'ra. rn,.att..n ,.f ".unlitrerrcf-

-F'- •'" '•
f.T;.iiitTir«cts f.„n, uhu-h iV;;;! ii'"• ''

!; I

ips
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from agiven kind of inv«h'ga(iun''" Thrr'"'"''""''•'''™ l
(i!) VVIial sort of i„v«irali,„ i " 'W- Iinalci;? This is the tnicstion of'v l' '̂ T'" ^^na» Mwithout fir., dcl.rn.ining what co.ulin^ IsTc'r\'''i

n' f^r-ntiLSi:: iof investigation is thus imlicated "•'% •: ;3
vestigation be .nacle,
ton at this point is wliether it is dcsir-ihic to <]"»•; i M
"ot J)rc-ceclecl hy the investiiratioii '|-1 i act when i\ «' ••= ;:§
fore, have already been stated. Ho 3
«•!.« is apparent? How .lesirable are tlT " r"" ' 1
contemplated action? To wir.t e^i,.,„ ,? •: 1
I'y delaying ,l,e action 'li«crv^l, T|necessary investigation and how likeiy'i''1;''irh "T 'I'l'","" " ' 'l
tlie crucial conditions, at the herinniiii. f II • ' nrow, ; .y:;|'l-l -e actually knoiv,, t^ ll'e'Z , T ?'I"I'I'arent to most men ami, if ||,c ••cInr'T.- """•" """ ""I

.0 most men with that sp^l; i1

•ships are the cl.lracer ™h TT T "''"' ' I
IJrubabihiy, to be cleterniinofl >^ -I Hn-* de^jrce of their , |lerins of projjositions of ibe fornr IcMiirV' (fonmilatcl in |
(lilions B—never rirelv nsa, ii • ' act Aunder coij. i
ex|,erience with tl,e kin '̂ot aetivi,'"'- derived fr,,,,, |
al.ove,thise.perienex ,.,a as we have .«ij Ithat which is limited to speci ilists' Tl '" '̂ ''• ™"'.""" "'°®' ""n or 1
what knowledge o.,'-!^ TTt , 'l "Wch de.ern.iae ,
llie same as those that determine wh V•"' I'̂ hahilities are
•••cconnt. Men. in gene , . T"\ '
h-o or can a^p'.t Wdil" 17.,' ^ •

Sec I'.y, The Common Law 51. |
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P^i judging the probable results of liis acts. But not all men can be
K-*'mccialists and, if a man is not. the knowledge derived from common

exiKficnce must obviously be deternticiutive. It is worth noting, bow-
0 mr, that common cxi)ci iencc usually sufTices to point to the need of
^ ipcclali/ed knowledge. 'I hc ordinary man may not know that a par-

Itcular drug is dangerous to life but he does know that drugs arc gen
erally dangerous and therefore that this drug may be, unless expert
knowledge of its specific propensities indicates that it is not.'̂ '

In short, the probable conseciuences of acts must be estimated by
Ujc kind of knowledge that men in general have or can acquire before
Uicy choose to act; and the probability of death, estimated in that way,
must be sufficiently high generally to command attention. If a more

^ rigorous standard is ad.)i)ted, the threat of a penalty for cansmg death
• must either be inefTective or oiierate to prevent the act mundesirable
' ways For if men are threatened with a penalty for causing death, no

jnatter how careful they are to discover all appreciable risks and to
I: avoid creating those that they discover, there is nothing that they can

do but disregard the threat, or else avoid all but the simplest, necessary
activities liut such wholesale abandonment of useful activity would

: obviously be catastrophic. If this result is to be avoided, there must
" be some tolerance in ihe standard; we must be content to endeavor to

deter by law the creation of risks that most men feel they can dis
cover they are creating.'" or else to make particular acts nnlaw^l
" "MW the su.ue tulccn. MKciulizc.l kiu.wlclKe may show that what cumi.um
knowlalKC iiuliealcl t-j UunKcrous is in fact harmless. Nevcrlhelcss, what Loin^
niuii kiiowledKc iiMlicutes 1" he <hiincr..iis is usually daiiKerous in fatt, ...
oils acconlinK lo all available knowledge, coinnioii ami siHjcial. , 1'
Kcnenilly .lesirahle t.. inevinl a, t> llial are ilai.Kermis according lo conmuin
encc, iinless the actur is a »i>ccialist and has knowledge that uidieates the act lo be
''"'"••'Snular eonsideralions may explain the common reluctance to extend crimhal
liabililv heyond what Jiisiioc Molnics called "recklessness in a moral sense ICom

.monvwdth V. Pierce. l.?X Mass. 175 (1884) j. niKkrsloo<i "to dei«n.l on the ac
tual condhi.m of the indivl.luars mind with regard to consequences, as distinsmshed
S. ™ "f l-rescnt or past fads or circumstances from wnch some
one or cveryhody else minht he led K. apprehcml them if Uie supposed ac j were
dime" See Part 1 ni) 7211-722, sufra. To the extent that men mgeneral doubt their
abihtv to live up t!> the n^.r^ e.xactinK external standard slated n. the .ex the
iiromnlcaiion o( sudi a standard creatis the same kind of msecurity. ihouxh IcMcr
in decree as an ahvilutc liahility. Hence, if such doubts are widespr^id at a
Mrtkular time and pla.e. the ksi^lal-.r (especially wuh a jury syMctn) ha* h tie

I.iii ifi iciiiit the less riiic.rons staculard of liability if I'C woiild avoid the
.r .-viU of ecncr d insecnrily aii<l consc'iuent nullification. Cf. Moi.mf.s. rilR

5- I . Ji • "•["111- first re<niireinciit of a Miun<l IxKly of law is that it shouldCommon •1 . . ^ fXi, ands of the commnnity. whe.her ri«ht
cnrresiH.Mu wth the . tn ! i.n.Kination shifts from identification with the

tiis:

•/i
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••'f® 'l"^y "ra'c or the resulls ti.ej, l.avc h, panicutocases. None of these considerations ajiply, liowever, to acts intcnM
0cnuse death in the absence of a reasonable lielief In the existence ol

crrcnnislances that would constitute a jllslillcation, and this is arcas™.

c not be lonsidered n. such eases. TI.e actor is aware of I,Is „„
|."r|.osc and therefore, of the applleahillly of the lepd threat to lilnrte
. vareness of its apphcahility does not at all .lepend upon the probabilil,
tliat Ins inlciulcd purpose will be accompiihlicd.

It IS obvious tliat some men whose behavior is held criminal un-
dcr an external standard of liabili.y will ercate honncldal risk con-
sciously while others wdl do so only inadvertently. Viewiiifj (he matter
eforc tlie act occnrs, if the aclor is aware that the pri^bable resulli

o his act are such that it is very likely to be held crin.inal. the tl.rta,
o a penally provides amotive fur avoiding the act precisely as it doo

rKe"u ir.approximately the sameextent that wc can expect the legally created motive to be effective lo
control action mthe latter case, we can expect it to he effective in the

• liut when the actor is unaware of the probable results of

Ii.rncr, M,»s /vV,i «,„/ M„U,ri,is flWS) 5 CAKm I 7 f \ u •

li> llic applicaiicii of iiu.,i.siiri-s of snciiil ik-fciisc'of f i'.''li"'''*'"?""' '"''It
o»ly-(a) if tlicy actcl ddilKTalcly > 'il, y w
ainseqiiciices of llicir iicls, or ilcsirai ili,J mJ.,, ,. ''ai>«cr.iw
tlicin to liapnen, or MO jf ilu-v -i."!..,! 1 "•'•''"•"V'--''' kiu.wiiiKly iicriiiilirJ

Compnnson of l ir Central • ) r . ^
"I'ro<,crto DrfiuUivo
CoMp. I.EG. & Int. L Mil Scr >2nv nm \ 1 •/ '• •V'T'"J-

cannot acqiiirc tl.c c:i|.acrly 'lo live u to an ex K^" •"'i")
"O'e 183.. Tl.e ,.r..l,k.in hire conslkkd iC.t ^lol
l.iiililem indefimtig murder. Sec Part I dm 7(|0 711 ,,,1, iJ analtiKtiuj
«li:il of aniLiiiihiiity tn any Irealnifiii- lii.r.' ii ' 'I'l'-stioii it
severe p«n.-.h,n<../ro..er;i:d for illurde; '

.See |i. 7-12, siif-ni.

Ii.e r"''--™''"
motive may l.c c.\i>cctc«i to have mere iiillNrii Vv I ^'ly the legally crc.Uid
5< is not. The n;;.', wl,.. i-.tn^Js t ca.r Jd^ when

•-vte'/

^ <'-y
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act when the risk is created inadvertently, it has been argued that jK
erren^is imposriM. because the actor is unconscious of the ap- . flR
1 itv of the kual threat to him. However, if the standard of ha- ^ ^

•MjH ^iiy Is so defined that Ihc creation of risk is criminal only msituations . .> y ,, , •.

Hp""'1 some extent at least this motive may stimulate men to discover • „̂
IKB rte risks that their acts entail when they would not otherwise.discover rifettel'..
® tr;tid once the risk Is discovered, the threat may, as we have said, . . ..f

Ih; clTective to control"" the act.'"

tlie i>cnalty depends will nol oonir. !Ins , • (.jn opposed to the desire .-• 'iSI.-,; hrotbers. such as llw greater ..iicns.ty o ll c bStt«r character and. ...
l '̂̂ p ;. 10 cmi'luy <ianRcrous behavior .ts " j ^ „{ aliian who is moved to acts •.; .1.^

: tlKfctore. the greater ainena -.1 .y tu ^ a man who -desires to kill. , .- P"'

»•i™ttsf. «•" riWsrrs!..'«
mnissi"ii as o|)i>nse«l to ,• ^ct and that the conscqucnccs ofan

f thr lune airilylical trealinent as those of an act.
IW' omission arc smcepl.i.le of the/ Ncverllielcss, as we have poinU«l «'ni *''' .y.J-/: • : | Ujihiliiy for omissions, rcgan -•.|1P mon law. hke most epal.systeu.s cases where there is

l«s of llic dcKfcc of <.l)vi..ns V'̂ or contract. The tradiUona •• •;,ftp 4 aWal duty to act of individualism to the point o(
0 ju5lirication of nction on a wi.ler scale. It rests upon the ,, .
V denying' the de.sirahih y whicli is not too mdcfimtc as a . . _ground that nn broader rule cai i)c lorn in It is worth obscrv- vr-d;:.;.
; mrasiirc of liability. *1^ iiecencv is in essencc no less spccific •

' i'miV f()r IH-Kliucnt acts. Whereas tbc issue there as we ,•r^-fc Vthan the standard of liabilU) siifficiently necessary means to sumcicnlly .
' have said, whether or not the act is a siiinoem y / creates, the •:tif;: fcirable ends to compensate for the ?̂ 5 ' ° JJJcs ends that arc snfT.- •

0m - i«"c I'cre is •whether or not (reedmn to f,"'" Y'"j; ;,;%Vrm to befall. The ex- •'i'of-ff cieiitly desirable to compi-iihaic f-.r ilu relevant factor in makine sncb '•
•f;l 4: • tent o( the bnrdcn imposed hy ^,erv liRbt, the case for liability is
.Am. an evaluation, a ueneral rnle no more insuperable an oh- .
gJ:^ slroiiK. and the diiriculty /'J ,he deterrence of inaction a different prob-

. stacle than in the ease of act N r s uctcm c . ,, j ,
4.|< k.n fro'" ^U,nilnTtSaccompanying an act. 'f

the state of mind •icco"ip.in> inf, .u . j reserved the question whether or ..'M;,;;; . - WhC. considering V;; a nf a naUy to cxercise care in rcaclmiR , ^ , J ,
fi.i. not men can be stnmil.'tcil l)y li e ; , j jn f„r sonic justifiable pnrposc. such ' •

IP '«- :i|.

• Wi?''
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notecMhlT the f.w cn.cs spcdfi^
nor 0nei7l'r/''T? kill a„d^41
knowlcdKC an,l elpJinKe'cariKTcdvc'̂ The^c T
e^-ral „.alinaUion. It cannot I. dn.i.l that .i::a.
cvuy c<.n„n.„,My whom the lI.rL-ais of the law cannui possiMv dfltr' ^

li rr'^ '̂ 7?"! ''" »'"• cannot loani the pottt* "
' »"<! cannot acm.irc coL,'kno V.• ;. \ ' '̂ccjiiirc conrnxa 'or iMvin« such knowlc(l,;c ammi ani.loy it; or (b) thfr-^n.. ,,,, uwaa. a,Kl cannu, 1. ,„a.l. awar. „( nLL ol U. !'„^

inus part, hccaiKsc of a lack t>i comiiioii liiiinvlutli'e • or fcl
cvai wl,c„ awar. c,( ,l,o k„al tl.reats, Ik- • *• '

!r:;:;f,;;i::".. . . ""'-'-""fe "<-'":»vior ot 4»lhLTs like him Mn«L.

"he chss "l K'"""P <'f VCTSons can he tliscovcrcl wrf- Uwlef.nccl ,u away that will permit its .ncnhcrs to Lc rclZ
Itntificil, exempting st.ch persons from nnpleasant tiw.tnicnt will ni'

^is possiue ,0 ""-•"""" •— -'•« •":
Tl„ cn„„„„,. law n.,e, ihrnf .1,, lin.i.s „f |,,,,| '

I • . who <lo nol know 11,c nature and quality ol ll,™

••ndadtd^-niis it'',i,'L„i'ic,i' ii; ir.", r'""' ''"'P'"[Hrowii V. U.S., 2Srt U.S. .3JS (ly->n| l' o, . "f "" i-l'liflal knife-

.1.0 laJ is",:; :™':"i". rr "•'•"• <"«•
to muscular contracliutis Dial arc iiiivvilli-ii 'l"«i i i '"•''"n.nlicil to .ids anil mt
and, as Il.ln.cs pointal o.;1uh,V l'o •••.,. r 'f
I.AW at 54.) See als.) St>:i.,o;x^ A.c r,/ "..Mi Commo.
will tntcrprct llie law to altribiile louit rr.n!(.,7.V Riwral-
Icgal llicory explicitly does so Snmmiie f.r ' "l '"-"'s. wlicil)cr or not
liaiKl of a mail at work on the roof cf a tall Iv Mr"' ' !''! ?. '
slaiHlinB bcl..w; tl.at tl.c worLma li In/. "" ''f's am«
particular occasion, took proper precaiuions and" aliilily on the
vent tile tool from slippinK out of liis IrimU If i • '"'"'j-* every effort to pre. :
rcsponiiMe for the death, ncourt may s:iy tli it lie'h'Li'rr'"!
slil> out of Ills |,a„(is, |,i,t nic<i in «e»en'] wll J v , . '
tools wliile at work on n t:ilt i.nii.i: i-;-i ' ^ .. . '"^.Wiis jteiialiml for mino' .tools wliile at work
actor could li;,v',. ..t,

^ ••. • V.i JUMKC.

the matter. As wc have said
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irt, or do not know that their acts are wrong are in the only
~inii,i; of the words, tlwse who must necessarily be unaware of any
d,rMt of pui,ish.ne„t tl.al the law may n.ake. I'or either stich persons
„uit be unaware of the character or probable results of the.r bod,ly
„ven,cnts or else, l,avi„« such awareness they must he J>
44 existence, i.nporl or applicability of the leyal threat. If, as the

requires, this nnuwareucss is .Ine to uteulal disease, mental dctcc
« i,nulaturity, it is obviously improbable that such persons uu 1e
• It 1l.v dist-nii'̂ " Iciral threats to take care to discover such nial-

who. sufTerin. from a delusion, hcHeve
^t tt facts ai'. sud, that th^ ac. ^uWWlaw^^
imcnabihty to <my Irea muit • '''y . ^mcam to tiie dclcrrencc of ix.tcn-

ll.al " N. ruB CmmAL Law (IW)
tia! offenders. Cl. S. Cji.ukck. aikniai. Sov et Codes explicit
445-446. The matter .s of social dc-
diilinction between persom ' note 172 ju^ro) and ixrsons "who

-

• •' t.l*>3v/p '̂r?

••-v-llill'

Sate-:

on the latter Krm.nd Cf. drafts of the
this may he the bwt defense of & ^ j personproposed lllino.Cr.mmal Vf,„f59 ha A M. B. ^
|i5 irresiK)nsil)lc wlu> is oiTense while in such condition of insanity.disease or nienlal de ect and cot.mn s . olTcm

£Sr l™.™,,. Ou .,,c .Wdop,„«a. o. t,.. A„gto.A,..r,.
can niles see the references t)hvioiis siK^ificance in this context.
wh;n " u

I:;?;"";;. il,'™l-^,.l .1- wl,o ..tr^ fro,., m.,..al a.sea« or
dcfect. Cl. ICast. Ioc. cil. su[>ra n<>«J-' ,,a ri & F. 200 {1843M

•||3gs
'Jie !

Jl".L M'NaKl,..n re1„ flO Cl. i F. 200 (18«M

i«SSH|p;;S.H-=^ ' 'ii
ol>. cil. sii/'ra note 17S, at (>l. •. .v?--
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of delusion as ;m tdvc five 'jint !!!TL\ parlicutar iiKlividnal who can bt
not tlie caiiacity to take a rL-asoinl.l',^ v". ^rom tl<em hiii*|f,^ (2) on one occasion, at least,
llierefore. from sane men wlm m-.kc unr men can (lu sonic extent
precisely in this—that sane men en.' 1«. mistakes of f« jfe to determine whether or i
more carcfnlly. whereas ileliided men cam!!!!' aworld from wliicli lej^al thret
thejr (ieJiisinii-'«' 7i..i .1.:. • . '•' ''irealened awav fn»:iri. i^tvsfnt? furies

RATION^II.Ii OP THE LAW OF HOMICIDE

® mriicutar inclividnal who can be shown (1) to he mentally abnormal
(2) on one occasion, at least, to have done an act that the general
of men can (to some extent) be -deterred from committing, is U

^vlawsil'lt to determine whether or not he would behave in the same way
, ...nrM frnin which leL-al threats are absent as m a world in which

HO. It i;

persons ^

acts and .. ......

clioosinjf (0 avoid lbc''aeWn''ord '̂"o of ^^iZcrial for legal purposes, is an impulse that an mdividua^ would
"o reason to doubt that st.ch person . . »##Bniforinly'«^ not resist regardless of the presence or absence of alegal
ornotitispossibleioidemifvinr.;. i ^'s whcilw In jurisdictions where the irresistible impulse test is re-class ratiier than of the hroacler d .7 members of — ^
"ig deterred nn • .. ' Persons who are capable nf i«„ MonR^ 22 Harv. 1-. Rkv. 75. 84. It scems dcar. however, that unless aning deterred on
other, that is. tl
the siibstaniive
possible to make
who do nnt miff.—-.X.. irom some form of r • ^^-viudii rxrcpi m .... a -

-hieb an oniinary per.0 ^'n r,'" i -Tl"""ifnr.»Uy .lun:.n.l.l must, of coursc. ,.e relative not absolute We ^e
pcrformmg. it ought not under llw- •' • 1 deterred from wiih mailers ..f i.rul.al.iiiiy and ilcRrec and

RkpI.ut ok the royal Commission Appointed to Consid«
' •' THE IAW Kelatino th INiHcrATit.K Okfenses (W)) 17-18. The Royal Coinnus-

(lisapi.roved the bill (will. Stephen's
lest proposal for disliiiKmsliinR between such a stale of mind and a crmunal

v: 'mitivc the offsnrinB of revenge, hatred or ungovcrned passion, appears to us on t le
Y#i- i Se not lo .e'pra?iic.blc or'snfe. and wc are unable to suggest one wh.ch n^^uUIi Ssfy these re. nisite.s and ..bviate the risk of a jury being misled by considera-
• S i ' lions of so melJiphysical a chiiraclcr." The Commission expressed the opmion tha
• "many cases nmst occur which cannot he satisfactorily dealt with otherwise than
" E by" an appeal to the executive. Since Stephen held the view that a man whose
>' » ' power of si-lf-conlntl \v:is Riiuiindy impaired cannot be said to k-noiv that his act
'1- iT-'wrong" (see 2 IHstokv m- Ckiminai. Law. at 171). he had "no very strong

•i %• •• opinion on the subjcct" of the Coinmission's conclusion (ibid.). Hut f/._lu9 some-
•vi" S testimony Infore The Select Committee^ the no.mcule Uw

S Anicmlment TSill flK74) 9; "When you i>ass Dlaw punishing a man for a crimeS you are dealing with a reasonable being; you arc dealing with abeing whom you
^ presume to know that on a great many familiar grounds, quite indc[>endent of any

i E mere fear of punisliinciil. be onulit not to commit crime; who knows, for instance,
f iliat if he d<K>s commil a mnnlcr he causes extreme <hstrcs3, an. great ant

• I may l)e. ruin to his ncintil'"rs. and <loes a Hung crue and brutal in itself. That is
• I the nssntni.lion on vvliiil. all criminal law proceeds, that it is addressed .1°

i rfaioinhle iK-inu'̂ : I'ut il seems to me that if a man l>v bodily «hsease is placcl in
^ sucli a iK.sition that lie caimol feel tliat at all. and lliat he does not
f of tliis acl. and llic cciiscmcnccs nf il, he ought to l»c locked up in a lunatic as>luin.
? an.1 tli.-il cxactly as iiiu.l. whclhcr ihc i.aUire of us delusion does or does not

• 2 prevent bim from rcintmbering that the law has forbidden his act.

V.v . -viM..
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-
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jccted, this inquiry is not autl.ori.„l,.«« Considering ,l,e prolJem
the poml of view of delerrcncc alone, ti.ere is.nuicli to lie s;.id in ImM
of tl,e latter pohey. Except in the clearest cases, snch as klcplom^Sl
any effort to distnit-uish deterrahle from nun-delerrahle person! liwS
ohv.ously encounter tremcdous dmic.dly in the present slate of kncmi-l'S
edge. Since it is commonly known that the distinclioi, is ob!ra,*J|
and n,e issue mparticular eases one of more or less, to sanelion
nupi ry at aU holds out hope to all putential oirenders that tlicy ra,Si
l)c ahle to win cxcniDlion in (lits wnv n ii,...

fe' /] R/lTIONALll OF THE LAW OF UOUICWE 757
Wiffjrcthn of the "irresistible impulse" test is open to objection from the

side. In some cases, at least, the irresistible character of the
« is reasonably clear and the pimitive treatment of the mdividuals

fe iBTolvcd is. therefore, not rc<iuired in the interests of deterrence. But
llV Kjcction of the test consigns such individuals to such treatment, wilhvw.uu.ui:i ucn.cjuious tiiiiicully In the present sUloof , Wj«t«on ot the icsc coubign:. ...v. .... «

edge Smce it h ct^nmouly known that the di.stinctio,, is '''''''' -7 ?
and 1I.C .ssue in particular cases one of nu.re or less, to M Uthe death penally is employed, consequent pubhc exateme t
nupnry at all holds out hope to all i)utential ollcn.lers lliat tlicy i'cnce. the issue is t;c-nuiue and the question whether it is better
be able to win exemption in this way, ahope that every finding one side or on the other is diflicuU to resolve. The problem will be
resistible unpulse in aborderline case inevitably fnrtiliL's Jlccc it l^^wever, as the development of psychiatry augments oureasonably be feared that the a.loplinn ..f the '•irresistible in.|),.l«"S-»rt»wlcdi,'e the characteristics of the non-deterrable class an
won d weaken the deterrent elTect ,.f tl.c law upr.n those v1.,;?.. arcigthens the case fur eliminating the lay p.ry as the agency for de-

' . . . yr ,^ot a particular individual IS a member of that

:;«d=a '}

only th:it it may be clcfeiMlc<i un lliat hasU *•*/.,SchmHU i!«ision b«
"'<.Tely l.y adesire lu soK iS rt.'^
criminate acainst insane ncrscm.; wLr. » i i • wmiiK test or not

Itiinislnnent. AH (his may he true "vL-t it !; i-rf. 7' '"""""''y '««« practical matter i)r<.iK.uii.k y* ' satisfied that it is. it must be ad-

andv„y ,c„. iis'LliS? "s::';'i':„':;r;;,.::r:i', it ,riV';.t'or.;i

t Homicidal liclm'ior IVIiich Ifidiaites that the Individual Engaging
jjt Such Behavior is Probably a Dangerous Person

We have tluis far confined our attention to the problem of dif
ferentiating homicidal behavior which it is desirable and possible to
Ictcr from that which it is either undesirable or impossible to deter.

Hut the distinction between criminal and non-crimuial homicides can
not be made solely in these terms, unless the word "criminal is defined
to siimify amenability to punitive treatment for the sake of deterrence,

ikorv treatment. If the term is

r ^a even under "Utin^ law the
' er .1 m.oun.ls't.. it.sdf." See Ukakt Co.k 1'35) Intro, v

.ion ot'lir; .f-m tl. .tllin
based on any ronditinn that it is nossiMe Jo of a .kfen«
lie proved l)y /aise Icsilntoiiv T illrT.^r ^^ Hk.i mtf

SrRtr0929)'T43: ^ tti.= psycl.iatriM's i-inl of view,the question is »ot
one of abolislul.« responsibility, hut ol ignoring it, and of planning treatment to fit
tlic offender ratlicr than his offense.

• • 1Mi

I '4
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accorded the latter siKiiilicaiicc. the problem u( distinguishing crimiml'
and non-crinimal homicides is that of dilTLTcntiating among persca
whose behsivior has caused di-alh for tlie iiui |.ose of determining whii
of thnii should he anii:M;d,!e lo any treatu.cnl and which of them «
iiol. Siiice treatment can operate to |)revent undesirable behavior h
uicai)acHatnig or reforminf^ <lani{erous intlivi<hials as well as by <Ietcrriw
poiential olTenders,'"' we must consider whether there is any liomicKU
behavior winch (1) indicates an individual to be more likely than llif
generahly .,f men lo eiiKaije in undesirable behavior in the future'" ba
(~) IS not mcluded within the class of homicidal behavior that it is d«lr.

and possible lo deter. If there is atiy such behavior there isan.^
vious case for makm^ it cnnunal so that the individuals who eiigaw it. it
will be amenable to incapacilative and reformative treatment. But «
doubt that there IS any such e.\cept for the lionn'cidal behavior of llw
legally irresponsible, that is, uf members of [he non-deterrable class.'"
t seeins dear lhat an actor is not indicated lo be more dangerous tlianolbcf

n.en by an act which is inlende.l to lull, if. un.ler principles previously
^i.sLUS^d, the act^s jusiiliablu, or by an act nut intended to kill, wliifh

prifval thai can he i>iu lo tirii-ilr-ii . i iii>|il)(..iticji) of moral disjp-
havior llial it is dcslrahli; aii.l |.osLihlg'iu'lesi^iak U-
IS iiffi'ssary lo make thi- i . : . uonc, some otlicr wonj
i.Iaaiflcati.V of '̂ rilnhii^^ "cause it leads lo amisim.k.rsla.uliiiK ..f tL fun' L •,d'T t'"
IHK rcs|>oiisil.ility. Ii also h-ails lo ..f the rjilcs Kovrrn-
inciil sliutild lie. Accnrdiiiulv we .r.-f ' ''ic purposes of Irol-
hy rt;fcrrinK I" "hcliavior whid. it is <l,•si^Ihk'\n '̂IvaS™
or I,y other means) an.l u> ii>c the w.irl.l ".Timin I" tle'̂ -Trcncf
iioliiiK tlic iiarliiiilnr Icml f ,: ? Icnit, con-
cxisli.iR tK,cly „f law. ^ of an.cah.I.iy ,o trcalment under ao

p. 7.11, supra.

S(il,j<-cl lo a full i.i.juiry iulo ihcir Dcrs.nnh't owl engage iii it
incapacilative and ref<trin;ilive hciinii-nf if . fli !''" '̂«KromMl and amciiaWe Id
I'./: (l.at they arc hii-hiriikdv a.. in.„nry sliouhl justify a
future. lint .c. nni.s 128-1.10, .»/.ra ami note

.^ec pp. /3b-7A2, su/>rii.
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crcatcs a risk of death, if the risk would not be apparent to prudent men
of common knowle<lge and experience or, even if the risk would be ap
parent to suclt men, if under principles discussed above, its creation is

•justifiable. On the other hand, an actor is indicated to be more dan-
l^crous than other men by homicidal behavior of the sort which cannot

, bedeterred solely because the individual involved is a member of what
- wcliave called the class of non-deterrable persons. Indeed, it is difficult

to think of any persons who are, in general, more likely to engage in
undesirable behavior, unless subjected to incapacilative and ciirative-
rcformative treatineiU, than those who by reason of mental disorder ut
defcct are beyond reach of the threats of the law.'"® Accordingly, even

; though it may be futile lo endeavor to deter potential criminals of this
sort, it is necessary that their behavior be made criminal*"" for the sake
of remleriug them amenable to incapacilative and reformative treat
ment, if after full iiupiiry they are deemed to be dangerous persons.'"*
In oilier words, there is no reason why the behavior of non-deterrable
persons should not be nnule criminal to precisely the same extent as tlie

'"It is worlli noliiit; that persons who solely by reason of mental disorder or
licfecl arc imawarc uf (lie character or |M>tentialilic.s of their lioihly moveiiicnts or
who, having that awareness, arc unaware of the threat of punishment, or cannot

afTi'Cled hy tlie ihi L-at. arc hlKhly hkely also to be immune to the normal cxlra*
IcK^l incentives to avoid undesirahle behavior. Cf. Stephen's testimony, supra
note 185.

'"As we have sui^^csled above, in so far as individuals suffer from uv//*
Jtpiietl mental disorder or defect which generally involves dangers of seriously un-

'(Irsirahle activity, the law may safely deal with the problem by iiwcifyiiiK the clis-
onlLT or defcct sis a habis for compulsory treatment and by authorizing administra
tive odiccrs lo determine the probability of undesirable behavior and the character
of the treatnienl necessary lo prevent it. See pp. 732-3, and note 131, in/rn. The
preventive value of .such a KCneral cnmmitnicnt procedure is obvious but It is
njnnlly clear that its iHissibililies -are restricted in scope. Unless the i>ersons
ariivtialilc to the jiroceilmv arc dc.siKnatcd in terms of some reliable indicium of
daDgeronsncss, inlolerahlc pmvcr is conferred upon administrative ofTicials, See
note 130, supra. Accordingly, except in cases of well'definetl mental ilisnrdcr or
dcii'ct (mailers of reliable psychiatric knowIetlRc) the criterion of amenability to
Ire-itmcnt must be formulated in terms of specific behavior. But what behavior
(tlial is not indicative of uvll-dcliiicd mental disease or defect) may serve to slamp
intlivldiials as sullicii'ntly likely u> engage in undesirable behavior tn the future to
w.irrant subjecting them to lhi.s sort of regimen? The answer, it seems clear, is,
only behavior that is itself seriously undesirable, that is, l)ehavior which it is de-
siraiile to deter. Ileiici", the problem reduces to that of determining what mental
clisnrders or defects are suniciently well-defined to be employed for this pnriiose.
This is a problem that lawyers and psychiatrists mrst endeavor to solve joinlly.
Wlnt is reiiuircil is a careful tliscriminalion Iwlween more ami less reliable
psychiatric kiiDwhidgc, a discTiminalion that scientists, appraising their own knowl-
ttl;.!e at a given time, .should be ready and eager to make. It may he f<juni|, as a
matter of drafting, however, that the word "insanity," for all ils ambignily, bail
Iiecn accorded a legal meaning that is sufficiently dear for legislative puri>'>scs and
is not too rigid lo permit cxpansitm of meaning with the expansion of psychiatric
knowledge. Cf. Ii.i.iNots Statk FUr Ass'n, D«aft Code (1935) v.

'" In part, such a provision overlaps the general commitment provision
referred lo above (note 196). In part, however, it may be more extensive.
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behavior of (Icterral)Ie persons. The distinrlioii hctwccn the two classo
of persons is significant only for purposes of treatment.

In the light of the foregoing discussion, wo arc justified in
eluding that wliether a legal system is constructed on the so-callnl m'
classical theory that the principal purpose of tn-atmenl slmuhl he
deterrence of poletilial ofTenders,""' or on the positivist ilic(try that tlie
incapachation and reformation of dangerous individuals should be
principal ends of treatment,'®" the distinrtir)u between criminal '>g:
non-criminal homicides must Ije made in the same general terms.^"®
matter how closely one follows Uentham''"" in clinging t(» deterrence
the dominant ohjective, it is necessary, in dealing with nnn-<lctprral>!e;^^.-
persons, to emhracc the incapacitalive principle and, if gratuitous
is to he avoided, the reformative principle as well. No matter
firmly one rejects deterrence as an end of treatment, tlie only persoM; '̂̂
who may justifiably be selected from the rest of the population
compulsory incapacitative and reformative treatment are those
suffer from well-defined mental disorder or defect an<l those who liavc
gaged in behavior of the sort that it is desirable and ifciierally l^ssible'̂ ^.
to <leter.-"- Hence, the same c(msiderations are relevant in
tinguishing criminal from non-criminal homici<les wliatever the domi-^®;
nant end of treatn^ent may he.*"® Accordingly, any further discrim-Vj^.

'"See e.ff., Bkntiiam, Princjplks or Pknai. Law, Part II, nk. I, c.
WOHKS (18-IJ) .196 €t stq. , . t W

"• See, e.g., Cantor, Coufl'tcis in Penal 7 heory aud I nirhce (Iv.iS) 20 J. Chic
I.. 3.10; S. Glucck, Principles of it Uitlionii/ Piiuil Coilr (l''2K) <11 Haiiv. L.
453: Gaiiscwiiz. sufra note 129; M<-Connki.i.. Cjuminm, UKSi-oNSimi-irY
SocfAi, Constkaint (1912) ; Ai.kxankkh anh SrAttii. 'I'liv, Chiminai., 'i"nK Juta
AND Tuk Puiii-iC (iwi) esp. ]). 70 et sei/.; Hcrnard (Jhicck. /Uialylic i sychiotq
and Criiniwio</y in S. Glueck, Pkobation and Ckiminai. Justicr (1933)
Singer, supra note 189. • , . . -S®'

•"The i>oiiit docs not lioltl if tlclcrrcnce is rcjrnrili-d as the .tole cii<! of
ment aiwi if it is admitted that there is a iuin-{lclcrral)le clnss. It inay lie that ibe-^j
earliest followers of Bcccaria in France did not ndniit that tlicrc is sm-li a clui
(cf. (iilliii. Penology [1927] 326-328), and that this is what is meant hy llic «-
(jHcntly repeated statement that the classical theorists postulated absohitc freciko;^^
of tiie will. It seems dear, however, that in so far as tlicrc is a real issue aj'«W
what the piirimses of treatment should he, it nuist he formidalcd in terms of ibf
partial inconsistency of the ihi'orics stated in the lexl. 1hat such inconsistency
genuine will appear hereafter.

*" See supra note 198. . .
•"We do not assert that it is necessary to siihjVct all sni-h ]>ersons either toia-;j^*^

capacitiitivc or to refonnative treatment, that is. that all smli iH-rsotjs arc claiig«..j(W-;
Otis. An iii<|uiry into the jwrticular circumstaiu-es of llii- liomiridc and ihe back-
ftround of the individual may warrant the conclusion that he is as safe a risk
the future as any man selected at random from the jmpnlalioii. Wc assert 0^1
that it is Rtiflkiently prnhahle that any sinh |K-rson tnay ho daiiKerons, in the .
defined supra, note 128. to Justify siihjeclinB all lo the lest of such an_in<|tury. Wc'v^.
shall have somethinn to say hereafter of the prohlents of iIk- in<|uiry itself.

*" Professor Ghieck has sn>:Kcstcd that if we <'vor come to larfjc-scalc accept-
ancc of the jfisitivist theory, as he thinks we shouhl, wc may prohahly cxii«l

A RAriONALii or Tiin i.AW or noMicinn

iiulions among criminal hcimici<les arc, like the distinction between de-
trrrahle and non-delerrahle persons, significant only in di-terminittg how
imlividtials who commit siioh homicides siiotild he treated. We shall

therefore proceed in a suiisc»|ticnt issue to a consideration of the general
[•rulilcins of treatment.

[To Be Concludefl]

IIeRRERT Wl-XHSt.ER

Jr.ROME Micuai=;l
CoLUMIMA UnIVKKSI'I V ScilOOt. (ll* I.AW

(ulitanlial niodificalion of the behavior content of the substantive law. Principles
^iiRalional Penal Code, supra note IW, at 4K1I; (.'niMi-: anh Justhk (IW6) 2.^1
il tf<}. M we have said, wc sci.' no hasis for tliis view in the field of major olTences,
though many niincir offviici's involve hehavlur which is not indicative uf dan^er-

in any sense and must he dealt with on di-tcrrcnt principles if it is to he
dcill with at all. Professor (llncck i|ui>tcs a Ntatrnieiit of Dean i'ound's as sliowiuK
*lbc lasic mode of analysis into act and intnit ... to he faulty." The statement
u: "We know that the old analysis of act and intent can stand only as an artificial
Ufa) analysis and (hat the iiii'ntal element in crime presents a series of difricult
K<4>leiiis." Chiminai. Jostuk is Ci-kvk.i.an» (1922) 5S6. The sentence is oli-
tkHuly e<|uivocal and wc dmiht that it hears the hiterpretation put u]>on it. In any
nxnt. an analysis of criminal hehavior in terms of act. knowledge, intent, incitivc

risk is essential for U-^al purposes, vvhaK ver the ends of treatment may he de-
irrmiiicd to l>e. In mi far as suih an analysis is itsycholo^ical, il is not in any
rnpcct iin.sotind. It docs not. of course, provide u complete psychology but the
}<ci'Um is not solely a psychological one.


