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s ¥ . The demand for revision of the eriminal law is almost as insistent

o our own time! as it was in the nineteenth century on the continent
3nd in England. Two contemporary projects for reform of the sub-
stantive law have proposed to hegin with a reconsideration of the law
f;‘ielating to homicide and podily injury.? There is wisdom in the choice.
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L'Assicur : I-ONGA(ANS' Crer ctical Philosophy., By A i hiatrists have devoted themselves 1o the study of crime causation and to arguing
: AZIONE SuLra Vir EN AND Co, 1937, - Y MokTimeg 1. Aot i “the questions of legal responsibility and of individualization of treatment. Though
B 0TT. A, Grurrug, [(; A A Favore b1 Ty Pp. xiv, 686. $5.00, Y the substantive law of crimes has been criticized as generally uncertain, formally
16 Business: Irs G‘ =ditor, 1937, pp, 196, -z By Makwo Smr_. - defective, inconsistent and antiquated [sce, . Mikell, The Criminal Code of
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o - New there has been no sustained effort comparable to that which has been made

PR, xv, 102,
to think through its inherent legislative problems and

those of administration and of treatment, That this should be the
casc is the more surprising in view of the excellent start to be found in HOLMES,
CommoN Law (1881) Lecture 11. Compare also Freund, Classification and
Definition of Crimes (1915) 5 J. Cuat, L. 807 and the general emphasis of Pro-
fessor Freund's work as indicated by LEGISLATIVE REGULATION (1932). The work
which is needed may, however, he undertaken in connection with contemporary
- projects of reform. Dean Pound has recently reminded the bar that “a satisfactory
administration of criminal justice must rest ultimately on 2 satisfactory criminal
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Law to be based, so its chairman reports, upon “careful study, in the light of
modern conditions, of two fundamental questions : what acts should be made pun-
+ ishable, and what punishment should be visited upon these acts, so that socicty may
i Dbe adequately protected.” Burdick in I’ROCEEDINGS OF THE GoverNor's CONFERENCE
on CRIME, THE CHIMINAL AND SOCIETY (1935) 669, A similar project is reported
for Wisconsin and, as a basis for it, Professor Gausewitz has published a stimulat-
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great, most men would perceive it, and, therefore, if the actor was °
th sober and sane, it is highly likely that he ‘did too® Nevertheless - -
sme cleavage remains. If a jury is told that, in order to convict, it must
““#ad that a defendant created great risk consciously, its {freedom of de-
&sion is circumscribed differently than if it is told that “malice in mur-:

der means knowledge of such circumstances that according to common
a plain and strong likelihood that death will follow

36 Tn cases of drunkenness the cleavage is clear

ghat men intend the natural awd probable consequences of their acts. With respect
‘o’ this “common maxim which is sometimes stated as if it were a rule of law,” =
Stephen observed : “I do not think the rule in question is really a rule of law,
rther or otherwise than as it is a rule of common sense, The only possible way
e | discovering a man's intention ‘is by looking at what he actually did, and by ', -
;%fimsidcring what must have appeared to him at the time the natural consequence
ol his conduct.” 2 Mistony of Tik CRIMINAL Law 111; sce 3 Hotnsworti,
Slistory or Encrisi Law (1927) 374-5; Reg. v. Doherty, 16 Cox 306 (1887);
Rer. v. Macklin, 2 Lewin 225 (1838). Holmes, supro note 31, treats this matter
=758 if the “presumption” were conclusive, as is the case with “implied malice.”” Thus
“in Com. v. Pierce, 138 Mass, 165, 180 (1884), supra note 31, he comments: “When
i deadly weapon, they are

the jury are asked whether a stick of a certain size was a 3
ndant knew that it was so. It is enough that he

not asked further whether the defe

wsed and saw it such as it was.” It must be conceded that the language of some

American cases supports this view. Sce, e.9., Com. v. Webster, 5 Cush, 295, 306 . .~ -
57, 64, 65, 53 S.W. 432, 433 (1899); :

(Mass, 1850) ; State v. Grant, 152 Mo.
‘Anderson v. State, 133 Wis. 601, 614, 114 N.W. 112, 116 (1907). But ef. King '

iy, Meade, [1909] 1 1. 13, 895, 899, 900: “A man is taken to intend the natural
consequences of his acts,  This presumption may be rebutted—(1) in the case of
a sober man, in many ways; (2) it may also be rebutted in the case of a man who
is drunk, by showing his mind to have been so affected by the drink he had taken
that he was incapable of knowing that what he was doing was dangerous, i.c. likely .~
to inflict serious injury, 1f this be proved, the presumption that he intended to do -
““grievous bodily harm is rehutted.”  See also Allen v, United States, 164 U. S. 492, -
1496 (1896); State v, Dell, 21 Del. 192, 194, 62 Atl, 147, 148 (1904); State v. ;
Silk, 145 Mo, 240, 249, 44 5. W. 704, 7066 (1898) ; Note (1912) 38 L. R. A, (n.5.) - :

1054, 1081, ‘
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’ FE ing the risk as we i ine
that the actor’s motive!® in creat ]gy along with the act itself as in

and here the modern English decisions hold that if the actor was
aware of the danger, and the act was not otherwise felonious, the hoerds
cide is manslaughter, not murder. 7 It is difficult to believe that a ny
stringent rule would apply where the actor is soher but for other res

sons, such as absent-mimledness, unaware of the danger® I any
event, American courts habitually deal witlh {he m

although homicides committed unintentionally “by an act immincm}j;
dangerous to others and evincing a depraved mind regardless of humgs.
life” are usually either first or secon degree murder.®® [y New York;:
where such homicide is murder in the first degree, its scope is apparently:
limited by a requirement that the act endanger the lives of many persons:.
and not merely the life of the person killed, 11 This limitation was ex ;

] Y {— considered b)’ the jL“' 4 . so been vehe-
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eree of danger and sta
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1 [ T ord: State v. Alvarez,
F‘—:;I n v. State, 36 Wis. 226, 249'253!:§1§7412;wa(§6 (Mi“-“- 296, 2989, 68
RN ¥y el 899) ; and see £ Ve !
Fla, 532, 27 So. 40 (1 ; . “The phrase
1004”1095 (1896). . 768, 154 So, 8SS, 856 (1934) : "The Pheass
XV Rameey v. State, 114 Fla, 766, ife’ conveys the idea. evil
fevi cifli;;m;st{cm-’avcd mind reg: f ill will, hatred, spite, an
m

crstood sense o kes an ingredient
4 commonly understooe hich the statute ma
the popular or ¢ ice of the evil motive whic
It is the malice o

A f s second tl\'gﬂ‘e_-" 1846) ; see State v.
of the crimf oivl"“(:r;{f:]-,llzllﬂnl Stl%ltlnmmls'(11;;!?).) 307 (N.Y. 1846); 78 Wis. 461
i “ People v. 1 LW, 280 . L1 is. '
Sthegard, 171 Mine, 3L Vi, 220 (1874) ; see Montgomery v. State
1 - an v, otate, >
6. 190 W 108, 107 (1922). s thg e Soms
;% See supra note 8. amwell and Stephen befor ive charges
5 s testimony of Bramwell 74 ith their respecti
y Comlimnl:lgtll‘;icirlc Law Amendment ”‘"I ]({”:\hlzx ;'” Serné, 16 Cox 311 (1887).
mittec on the Homicite Law At {18a2) atld Lo 775, ;
fa Realto v Loories, St b Ay, Lad, 1 Louch 00 ALF . rotc 3t 557
And see the much ¢ cit. supra note 3, at 74-76; sion CoMMISSION, op. cil.
rent s Machonald, supra note 14, at 289; Law Revis :
Arent and Mac 4

W i instead of saying
suprg note 2, at&;”?'dlgqéot 31, 313 (18317) ; I|dth‘l£11§clih::u;2! death amouu:s
“ Reg. v. Serr ¢, 10 ¥ ommit a felony ar by dangero‘” (]

tent to con 2 wn to be d
fhat n“}i uditd:::)cul\(\;ulnz ‘:c;snn;lh'lu to say that -!]l:g 1::?[’::;?0{ committing a felony
“"to murder,

2)
] pharved -ause death done for " ley, 22 Cox 635 (191
lifey g0d 'lkcﬂiy(l’t::slllilmgijﬁl{lq{:c murder.”  Cf. Rex v, Lumley,

which cause '

. 7. :
(abost;uﬂ). Horsey, 3 F. & F. 287 (1862), supra note ?mtivc character of- either
iy teg. v. Horsey, 31

But later I ‘bhﬁh cases cast doubt on the author

* I ' 0 l : i rd [1 20] AG 1
! 1 i . | llﬂ director of Public Prosecutions v. Bea [ t
Jimitation, Thus | “ul % 9 C. 479,

X of violence. e lence
s held enough that the felany, ":)i;t)')\:lac:l?:‘f-csullcd from robbery with violen
wa k i

3 (! cal t was one which
Ridley, 22 Cr. A?P“Ti }ﬁ;flfﬂilﬁl he gatsfied lh.at ‘.hcdcr:t‘l;:l \:::! said to be too
and a charge 1lm!l) egarded as calenlated to LE‘;[SLilcn 2 LR. 9 (1925) (re-
wnumb‘fmttm]li{c at'cz:it:l See also State v. M’Mullen,
favorable to z

atter ambiguously,¥

e 2 PRSI e
But this kind of case analysis has its limitations, if one js searching for the "y
that is to be recited 1o juries. It is not suflicient to tel] a jury that if yoy convict
on such and such facts un appellate court will probably sustain your verdict,
jury must he told what facts should lead to conviction, And the facts thay will

Ir.::.ldl an appellate court to aflirm are not always the facts that should lead 1o €00- ;

viction,

" See Kenny, op. cit. supra note 3, at 68-72; King v. Meade, [1909] 1 K.p ik
895; Director of Public Prosccutions v. Beard, [1920] A, C, 479; Reg. v. Doherty,
16 Cox 306 (1887) ; ¢f. Reg. v, Noon, 6 Cox 137 (1852) ; KenNny, at 09, n. 5, cites
a case in 1748 in which it appeared that at o haby's christening party, its nurse,
having got so drunk as to be “quite stupid and senseless,” put the infant oq the -
fire by mistake for g Tog of woud and the maygistrates discharged her, See also
Errington and Oghers' Case, 2 Lewin 217 (1838). Bt of, Reg. v, Monkhouse, ”
4 Cox 55 (1849), '

"1t is becanse cases of this sort are rare, in murder, that the more common
case of drunkenness is an excellent one to test (he general theory, Many cases
involving an attack upon the deceased, in which the defendant denics that he in.
tended to kill, are casily determined on the ground thay there was an actual intent
to cause serious injury, which, at common-law, suflices in jtself, Holmes might,

of course, have sajd that one reason why intent to cause serious injury suffices is
that death is 3 highly probable ronsequence of acts intended to produce such injury,
But this objective reasun for the rule does not make the standard of liability ex.
ternal rather than subjective,

* Cf. Mayes v. People, 106 111, 306 (1883), supra note 36: Defendant, Iy
been drinking, threw a beer glass at his wife
The glass struck the lamp, seatlering the of
She died of the burns. The defense requested acharpe that (he jury must find
that the glass was thrown with an intention to injure, “I'he court sq charged with
the following Qualification: “unless | . - all the circumstances of the killing , , i
show an abandoned and malignant heart on the part of (he defendant,” The charge
was held to be correct; “the presumption is the mind assented to what the hand
did, with all the consequences resulting therefrom, because it is apparent that he
was willing that any result might he produeed, at whatever harm to others.” But
what did the charge mean 1o the jury? See alsg State v, Smith, 2 5.¢C 77
(1847) ; Braunie v, State, 105 Neb, 355, 180 N. W, 567 (1920) ; People v. Jerna-
fowski, 238 N. Y. 188, 144 N. I, 497 (1924) ; Spae v. Trott, 190 N. C. 674, 130
5.5 627 (1925) : State v. Shepard, 171 Minn, 414, 214 N. W. 280 (1927)
States v, Freeman, 25 Fed. Cas. No. 15,162 (C.C.D. Mass, 1827y (s
But see State v. Massey, 20 Ala, App. 56, 58-9, 100 S, 625, 627 (1924) 7 Com
v. Mayberry, 200 Pa, 195, 198-9, 138 Ayl 0686, 688 (1927) ;
Ala, 243, 160 So. 237 (1935).

“ See supra note 18,

“Cf. People v. Darry, 10 NL Y. 120 (185) (uo degrees of murder the time,
ll the statutury fanguage the sume as jt is now).

; ! having -
who was carrying a lighted oil-lamp,
I over her and igniting her clothes,
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‘game’ view one might defend even more persuasively those American
satutes which limit the rule to the miost violent felonies, excluding lar-
he course of its commission homicides

ceny, for example, although in t
$ave been known to occur. Tt seems likely, although Stephen never
yarely faced the issue, that he inclined towards a limitation in terms of
the danger of the behavior involved in the particular case and even, per-

I‘ibps, of the danger known to the actorS® Dut if the rule is limited that
=7 marrowly, it is difficult to conceive of a homicide which would be mur-
der under the felony-murder rule that would not also be murder at
“eommon law without regard to that rule,%® unless the degree of danger
pecessary in murder is smaller where the act is a felony than where it

s npt.'" CE
'In New York the felony murder rule purports to apply to all
he courts in any of the ways dis-

L
felonies and has not been limited by t
It has, however, been limited in other and possibly less

%mmd above.
68 The first of these limitations is the requirement that

7 sensible ways.
1 do not, however, mecan

icted by common experience, the legislator apprehends. 1
above reasoning, any more

A4
10 argue that the rules under discussion arose on the >
% than that they are ri d in this country.” Cf. Lord

ght, or would be generally applie
% Alverstone, 1.. C. J., quoted by KENKY, of. cit. supra note 3, at 158: “The experi-
ence .of the judges shews that there are so man of death caused by at-
that, for the protection o

y cases
;v tempts to commit felonies, f human life, it is not desirable
7o relax the rule which treats such crimes as murders.” See in this connection
£ Arent and MacDonald, supra note 14, at 290-291, 302-3. - \ i
i, See the quotation from Regina v. Serné, supra note 49. But cf. the follow- .
2% charge: . . . Suppose that a man, intending to commit a
but without the least wish to kill her, squeezed her by the
and in so doing killed her, that would be murder. I think
% that everyone would say in a case like that, that when a person began doing wicked
“acts for his own base purposcs, he risked his own life as well as that of others.
.. If a man once begins attacking the human body in such a way, he must take
if he goes further than he intended when be began.” Sec also

" Repont oF TIE CRIMINAL Cong Bin. CoMMISSION (1879) 24. . 1
27 W The situation differs, of course, in a jurisdiction where first degree murder
sists of intentional, deliberate and premeditated homicide on the one hand an
on the other. Even if the felony-murder _rule is qualified by *
ledge of the danger, it includes many homicides that would not
Jer under the deliberation formula. !
1 Code Bill Commission of 1878, under Stephen's _influence,
vowr (1879) 100} : “Culpable homicide . . . is
o ensue, or knows or not

s or not death t :
to inflict grievous bodily injury
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that death is likely to ensue . . . (a) if he means
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ot seq. Tora criticism of criteria stated in these terms, scc Turner, Mens Reo and
. Molorists (1933) 5 Camn. 1..]. 61, 73. For an account of special legislation gov-
erning homicides by automobile see Turner, sufra; Reisenfeld, supra note 82
i 5 Towa 628, 8
re must at

' See, £.9., Rice v. State, 8 Mo. 561 (1844); State v. Schulz, §
\er, Swpra note 84, advances the view that the
though not of probable
43. Dut cf. Rex

L 18 N.W. 99 (1881). Tur
V. Stale, 129 Wis. 146, 108 ! i3 least be awarencss of probable bodily harm to someone
’ i serious injury or death. And see KENNY, 0p. cit. supra note 3, at
. &y Burdee, 12 Cr. App. R 153 (1916).

)
g ' an actual freng
’ Y
voice of reason” reat, so p
., n; : » S0 great as t
such pr an=y accused for the tj 0 produce S
din.'lryImow’c"““n as had a naturaf 147 lowa 566, 569 :ZIZ erc utterly deaf to,'llildl
passion :]‘.:-r:t "lLaVcrnge :!islmiu‘m;1 i,t]c"dl"f‘ci)’ to brmh;cu a s!.”W. ?Dl' 692 (19]0)1?
: L e person is ik J which reason e <o state of mind j %
as ) i ; ! uso m
Il;nsh;llo,lqlr‘:dl.!mr than _iu(l;::ullxl:tdy to act rashly, wilrljuj:i'nml disturbed or u[);LL:;:IUJ-
mind of ‘il:rlL.]l: Itcmlcncy. e .';m[:lbc p[rmrncaﬁuu “m‘s:"-'hcllchi;tl-rntion. and frm,’:
$ men as that reason 1a degree of excl such as is i
g[fclljl_:tllalter_ratlncr than }JJ:;?II ;siu(lc'llllrmw(l by (;]f“:"‘l.ﬁ‘,:'ﬂllullu or dish:rbsmzzl:e,!x'tgr
special emotional susceptibilite i fat grlifar g A the act i ¢
52:«,' 15 Adl. 465 (] 15]:L)|»l|l:]r‘[;ty is well Svl!lu.;h r(.‘.l;'l(l:llll cannat "‘-"1(:?:::];;!;,'2 Dr‘t)dlfu:l
porary insanit - Lhe possibili oaee e, Jacobs root of a
1sanity mus sthility of a ple ., Jucabs v. Col
L. J. 809" (wife's ilduh(:;:;)lmwuvcr' he l‘uulu:ulllllr."ﬁ.‘(;j[ ‘gfcsl;\:"sibi]iw (":‘..I'E!ail) Pﬂ;
» - Nuote (1934) 43 Yn o
ALE

™
Sece .
(1906, Jolnson v, State, 120 Wi
™ For homicid ' . 146, 158 et seq,, 108 N, W,
effe micide to be mansl: ) » 108 N.W. 55 60
tl::ttaw‘(l.::}nlrh‘!':c SO P’:”"‘"‘nﬂr/\d:\'fngi}‘u;bgt must be conmitted “ywi P e
slatute, T manslaughter at conm 0, 1052 In other w without a design to
ble but l!'ﬁ']-e result is the same as mon Liw are second words, some homicid
severe lhiunul-l:n; i thak the l’clrlf?y"t!ohngl;""I in that the t;lt‘.l;.;‘vc murder under ;ﬁ:
- H . X r se < sath penas = d
usually fmposed for m«'lll‘;‘l:-rll:.lg(illtthrc'c murder i"]I\;:::l-hi{l: [n(n-'.lpphcu.
. er in England rke is more

* See, e ’
N. , .., Wis. Srar N
W. 55 (1906), supra ::Jll;.‘ ;;&9 33) §340.14; Johnson

of 1ot
f mind as to render the




)

£ »+  COLUMBIA LAW REVIEIV

A RATIONALE OF THE LAW.'OF'HO.’IIICIDE 723

.

‘serious degree 2 And if the former, is it also sufficient that the legis-
;lature has regarded behavior, such, for example, as driving an automo-
‘bile at a speed in excess of a statutory limit,*® as generally dangerous
“and has therefore forbidden it, or is this legislative judgment open to
re-examination by court and jury? And if the latter, is the degree of
. "danger required the same or less than, and the state of mind required
_the same or different from, what would be required if the behavior
_were not a misdemeanor? TFinally, does the answer to any of these

“questions vary with the technique employed td-limit the rule by a.par-
* ticular court ¢ These are issues which have not recoived definitive con-

! "sideration in the cases, and remain for the most part unresolved.
L . '

K (¢) Causality

i - The requirement both in murder and in manslaughter that the death
be the result of the defendant’s act presents the problem of causality.

, 2+ ®C}. Keller v. State, 155 Tenn. 633, 637, 299 S. W, 803, 805 (1927), where in
vesponse to defendant’s contention that he could not have avoided the result had he
- "~been sober, the court said : “we think the policy of the law forbids an investigation
>.%as to probable consequences, when the driver of an automobile ‘under ‘the influence

Yof an?ntoxicant‘ . . . ruis his car over another person and kills him on the public
‘highways of the State. There are many things that a sober mas, in the excrcise of
.due care, would do to avoid such a collision, which would be entirely heyond an in-
toxicated driver. [Fatalitics are too numcrous and conditions too serious to permit
speculative inquiries in a case like the ane before us” Accord: McGoldrick v.
. State, 159 Tenn, 667, 21 S. W, (2d) 390 (1929). Cuntra: Dunville v. State, 188
“Ind. 373, 123 N. E. 689 (1919) ; ¢f. Dixon v. State, 104 Miss, 410, 61 So. 423 (1913).
% W Ch Houmes, loc. eil, supra note 54,

" Though the misdemeanor-mans laughter rule has not heen limited in New
otk by the techniques employed in other states, a limitation has recently been im-
- “posed upon it analogous to that imposed on the felony-murder rule by the require-
= ment that the felony be “independent” of the homicide. Sce supra notes 60-65. ln
" People v. Gricco, 266 N. Y, 48, 51, 193 N, E. 634, 635 (1934) the Court of Appcals
“held that the misdemeanors of driving while intoxicated and reckless driving (Ve-
-uicLk AND Trarric L.Aaw 8§ 58, 70fS]) are crimes “against socicty, against Jaw
. ‘and order, and against the people of the state” rather than misdemecanors “affecting
< - the person or property of the person killed or of another,” as required by PenaL
Law § 1050, supra note 76, for the homicide to be manslaughter in the first degree,
vather than manslaughter in the second degree for which “culpable negligence”
suffices. The distinction is unintelligible in the terms in which it is stated. Obvi-
‘ously all misdemeanars resulting in personal injury are, in one sense, “against
tsoclety” and, in another sense, against the person injured, The result would not be
‘reached in other states. Indeed, cases where the dianger is as great as it was here
“would be regarded as the most eligible cases for the application of the rule. But
the New York statute presents a special problem, since homicides due mercly to
“culpable negligence” are manslaughter in the sccond degree. Thus a contrary
decision would have the effect of treating some instances of “culpable negligence”
more severcly than others (¢f. p. 716, supra) as well as to make criminal some
homicides resulting from acts that wonld not be regarded as “culpably negligent” at
all. The court stresses the latter paint hut a proximate cause rule would take care
of this problem. The former point is more difficult and was of particulac conse-
quence in this case since the defendant had a previous conviction amd received a
twenly year sentence, The chvions conclusion is that the New York statute was
drafted for an age of few statutory misdemeanors, not for an age when most be-
havior, that is dangerous to life or limh is a misdemeanor, regardless of the conse-
quences in the particular case. Cf. “I'urner, supra note 84,

‘necessary, as we have seen, in murder,® and a fortiori, in manslaughter.87
.+ Even if awareness of the risk is necessary for manslaughter, as well
_ae.for murder, it is a negative and not a positive test. The jury must
- still determine, first, whether the danger created was unduly great, i.c.,
_whether the risk should be regarded as a normal and desirable, or as an
‘abnormal, undesirable and, therefore, unjustifiable incident of an other-
‘wise lawful activity; and, second, whether the unjustifiable risk was
light, great or very great. Since human beings can make only rough
stimates of degrees of danger, the jury may be expected in hmny cases:
:.to do no more than ask-itself whether the particular behavior should be
punished, If awareness of the risk is necessary, cases of inadvertence’
‘are excluded, but the problem in other cases is the same. The question:
is left to the jury subject to a limited and uncertain censorship by the:
court. o
*».- Homicides resulting from unlawful acts were manslaughter, subject
_to the single qualification which early appearcd,® that the unlawful act %
.- be'malum in se. . In the course of time the same impetus was felt as i
ﬁfthe‘cnse of felony-murder, to narrow this category to cases where the 5
.. unlawful act was ‘dangerous to life. This was accomplished more suc-;
-cessfully than in the case of felonies in similar ways, by defining malum
.in se 30 as to include misdemeanars dangerous to life or imb® and-
exclude non-dangerous misdemeanors,® or by intraducing the factor of
; ~danger by means of a requirement of proximate causation.”® Hut the’
limitation has resulted in uncertainties similar to those created by efforts 548
-to limit the felony-murder rule. Is it sufficient that a misdemeanor in-.
“volve some kind of behavior which is usually dangerous to life or limb,’

“ or must the particular instance bf such behavior be dangerous to some i
. et

v

.« “Com, v. Chance, 172 Mass, 245, 54 N.E.551 (1899); Tue Comnmon Law,

loc, ¢it. supra note 31,
o ¥ Com. v. Pierce, 1§8 Mass, 165 (1884). But knowledge of the danger may con-:

_vert ‘\'vgat \;?l:ld oilglcs{);w;a béomanslaugiuer iﬁto n;urd;r. Id. at 180,

. ce Note LuMDIA Law Rev, 70, 78; Reisenfeld, supra no
- Note (1936) 24 Cavre. L.sRsv. 555, pra note 82;.
e ce, ¢.9., Dixon v. State, 104 Miss, 410, 61 So. 423 (1913) ; People v. Town-"
send, 214 Mg:h. 267, 183 N.W. 177 (1921) ; Keller v. State, 155 'l‘-.?nn. 633, 299
S. W, 80.} (1927) ; ¢f. State v. Mclver, 175 N.C. 761, 766, 94 S.E, 682, 684
(1917) : ‘.[t is, ]lowgvcr. ‘practically agreed, without regard to this distinction, that
if the act is a violation of a statute intended and designed to prevent injury to the
person, and is in itself dangerous and death ensues, that the person violating the
statute is guilty of manslaughter at least, and under some circumstances of murder.

*See, e.y. State v. Horton, 139 N.C. 588, S1 S.LE. 945 (1905); Dixon v.

?g?t?l:ig.]‘ Miss. 410, 61 So. 423 (1913). But see Com. v. McAfece, 108 Mass. 458, P
. N e 45
" Sce, e.9., State v. Budge, 126 Me, 223, 137 Atl. 244 (1927) ; Dixon v. State, %ﬁ
- 104 Miss. 410, 61 So, 423 (1913) ; People v. Mulcahy, 318 11l 332, 149 N.E. 266
I(S ]?1251) (:Ils)sususwllc v. State, 188 Ind. 373, 123 N. K. 68Y (1919) ; Regina v. Benuett,
' ¢ . T :
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Whether a homicide resulting from the breach of a Jegal duty is murder,
- manslaughter or non-criminal depends upon the same considerations as
in the case of a homicide resulting from an act.’?

T Eilc]:ile:\;;-l)iéusl, arts. 300-304, 314; Kenny, op. cit. supra note 3, at 136

t 5cq.
! g’ch. v. Downes, 13 Cox 111 (1875).
: W Gate v, 1larrison, 107 N. J. L. 213, 152 Atl 867 (1930) ; sec Rex v. Hall,
14 Cr. App. R. 58 (1919). But cf. Reg. v. Smith, 11 Cox 210 (1869).

w f. Rex v. Gibbons & Proctor, 13 Cr. App. R. 134 (1918) ; Stelr v. State,
139 N.W. 676 (1913); Reg. v. Instan, [1893] 1 Q.B. 450; see
© United States v. Knowles, 4 Sawyer 517 (N.D. Cal, 1864).
w Cf People v. Beardsley, 150 Mich. 206, 113 N. W, 1128 (1907) (neglect to

* provide medical attention for concubine) ; Hawkins, J. in Reg. v. Paine, quoted by

lity are different, (e
= IS¢ grounds of policy
ation later jn connection wih

The discuss;
scussion of (] 5 Mab 7E
ever, for conside ' 92 Neb. 755,

r problems of policy

whole,100 resente
e I nted by the law of homicig i ;
Casa i l(cuny, ap. cit. supra note 3, at 137: "1 I saw a man, who was not under my charge,
1 (<) Omisyi, taking up a tumbler of poison, 1 should not become guilty of any crime by not stop-
death may result ¢ i C ping him.” On the general question see the discussion by MAcAuLAy, Nores oN
ML Notor . ruk Inoan Penar Covk (1837) Note M, pp. 103-106.
‘It is indeed, most highly de-

op. cil, supra note 105, at 105:"

" Cf, MacauLay, 5 i
doing harm to their ncighbours,

" girable that men should not merely abstain from
. but should render active service to their neighbours. In general however the penal

law st content itsell with keeping men from doing positive harm, and must leave
to public opinion, and to the teachers of morality and religion, the office of furnish-
ing men with motives for duing positive good.  We must grant impunity to the vast
majority of those omissions which a benevolent morality would pronounce repre-
hensible, and must content ourselves with punishing such omissions only when they
are distinguished from the rest by some circumstance which marks them out as
peculiarly fit objects of penal legislation.” Ylis proposal was for drawing the line
" at omissions which are “on other grounds illegal,” i.e. “an offence, . . . a breach
of some direction of law, or ., . . such a wrong as would be a good ground for a
civil action.” (p. 104.) These views were approved by The Criminal Law Com-
missioners of 1845, See Srconn Revowr (1846) 14, proposing the following rule:
“An injury resulting from an_amission does not subject the person causing it to
punishment, unless such omission be unlawful. An omission shall be deemed to be
unlawlul whensoever it is @ breach of some duly imposed by law, or gives cause
¢ Basis of Affirmative Obligations in the

for a civil action.® Compare Bouren, Th
Lawe of Tort and The Moral Duty to Aid Olhers as @ Basis of Tort Liability in
Srupies v TiE TLaw or Towrs (1926) 33, 291

WP Rex v. Gibhons and Proctor, 13 Cr. App, R, 134 (1918) (murder) ; State
v. Tlaerison, 107 N.J. L. 213, 152 Aul. 867 (1930) (manslaughter) ; Westrup v,
Com., 123 Ky. 95, 93 5. W. 646 (1906) (non-criminal) ; Reg. v. Peacock, 5 Cox
172 (0Q. B, 1851) (same). A few courts have experienced especial though un-
necessary diliculty in deading with the causality problem.  See, e.g., Dradley v.
State, 79 Fla. 651, 055-6, 84 Su. 677 (1920); ¢f. Rex v. Russell, [1932] Vie-

torian L. Rep. 59.
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- the foregoing discussion that homicide § % @t pursue in detail 12 1t is sufficient, so far as doctrine is concerned,

eide is s pote that the question of reasonable necessity, submitted to a jury,
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peduces to the question whether or not persons should be permitted to
i1 under the circumstances of the particular case.!'® With the rise of
growing liaison between police and prosecu-
sn, prosecutions for official misconduct will undoubtedly continue to be
are. Nevertheless, it is well to remember that the law of homicide pro-
sides the only drastic sanction against policemen too quick on the trigger,
sad our police standards may well suffer from the reluctance and inef-
fectiveness with which the sanction is invoked.
There remain to be considered only the rules governing responsi-
Bility, teaditionally viewed as determining non-criminal as opposed to
114, The traditional view has both virtue and vice.
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m Many jurisdictions he
tive, from death or serious bodily injury stands in the same position as the person
he defends, and takes the risk that he may be defending an aggressor. Sce Note
(1913) 45 L. R. A, (n.s.) 145, But courts so holding sometimes scem unaware
that they are also holding reasonable belief in the necessity of killing to prevent the
commission of a felony to be no defense.  See, e.g., Mitchell v, State, 43 Fla, 188,
30 So, 803 (1901) ; cf. Erwin v. State, 29 Ohio St. 186 (1876) ; State v. Donnelly,
o9 lowa 705, 27 N.W. 30V (1886) ; (1901) 15 Iarv. L. Rev. 155; (1908) 8
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II.

Primary ConsiperaTIONS IN EvaLuating THE Law or Hosmrcrm®

A.tne DISTINCTION BETWEERN CRIMINAL AND NON-CRIMINAL HOMICIg -

Though the principal end to be served by the law of homicidens

is the preservation of life," it is obvious that this
prevention of all homicides, In the first place, while it iy generally de
sirable to preserve life, not o)l homicides are undesirable,  Tn ghe seeond
place, the law can operate Lo prevent homicides only by Preventing the
behavior whiel, causes them and even jf 5 homicide viewed wlone iy
undesirable, the behavior whieh cinses it may not be, because it servey
ends which justify the creation of such risk of death as it creates, More.
over, if it does not serve justifying ends and is therefore undesirable, iy
may nevertheless be Lehavior which the law cannot possibly preven,
Finally, even if the behavior js of a sort which it is possible 1 Prevens
the likelihood of prevention may be so low, and the probability

treatment depend. Not the least of our problems hereafier will
of the sulficieucy of s difference 1o justify the legal con
rise.

* It will e apparent in the following pages that our principal concern has beea
the development of theory and not (he disposition of particular cases, though we
have not hesitated to discuss particulars where discussion seemed profitable in ghe
Space at our command, We are, of course, fully cognizant of the extent 1o which
even the best theory leaves the diflicult problems of practice unsolved, with (he ye.
sult that decisions must be referred (o “prudence,” “wisdom® or Mexpericnce” and
are not referable (o theory alone. Ryt we are equally aware of (he extent to whick
prictice suffers when j is divorced from ad unconscions of theory, i, of its own
principles, To refer decisions solely to “experience,” unrefined by theory, is, s far
as commnunication an explanation are concerned, to refer them to nothing at all,
If, in spite of these considcratiuus, an apoloyia were necessary for an enterprise of
the sort undertalen here, we should choose the language of 3 areat theoretician : “Ii,
within the bounds which T have set myself, any one shoulq feel inclined 1o re.
proach me for a want of greater detail, T ean only quote the words of Lehuéron,
‘Nous faisons une théorie et non un spicilége. ” Hoesmes, Tueg Common Law
(1881) jv,

Ry the “law of homicide” we mean the body of Lyw which defines the
crimimlity of behavior that causes death and preserifyes the treatment of persons
who engage in such behavior, By “homicide" s meant death caused by the .
havior of some one other than the person killed, By “homicidal behavior™ e
mean behavior that has resulted or s likely to result in death,

In making this assertion we are, of course, rejecting the contention that the
penal law should serve the end of retribution, in favor of the view that the law,
like the state, should serve the end of the common gowd and, a5 a means to that
end, should endeavor (o nrevent behavior whicly is inimical to the common gonul,
What ends the law should serve is a auestion of ethics zn politics ; hut we do not

- set forth the ethical and palitical analysis that leads 1o onr rejection of retribution
as an end, See Micuarn, anp AvLeg, Crime, Law AND SociaL Science (1933)
30352, Tt is worth Pointing out, however, that the rejection of retribution has
preciscly this significance : (1) no legal provision can he justified mercly on the
ground that it calls for (he pinishment of the morally guilty Ly a pealty propor-
tionate to their moral gnilt and (2) no legal provision can he eriticized merely on
the ground that i fails 1o do so. g legal provisions that du so provide are noy
unjustifiable for (hat reason, Tleir justifiability depends upon their adequacy ns
means to those athier ¢iyds that are, in trn, means o the vommon goad, (7,

" Wedkisler, Book Review (1937) 37 Conuamia Law Rev, 687, 689.600,
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to make these two determinations with regard 1o anyone in the
lation, withoyt further specification e Short of this, the classes o
persons about whom (hese questions may he asked, and who may le
subjected to treatment jf they are answered adversely, must e desig-
nated somehow by Luw, 130 Eliminating (he exceeptional case of persom
who suffer from well defined Mental or physical disorder, it seems quite
clear that (his cun be done by law only by specifying kinds of pe, -

R |
can, of course, e made to refory CVEry onie in the special sense of making 18
Men more perfect, Iy the only means that can he cmployed on g wie scale arp
measures designed 1o Promote education, health, recreation and economie secutity,
U warrant subjecting any one 1o the extraordinary measures of the criminal law,
there must he some reason for selecting him rather than his ncighbor,  The tex-

son must be that it js subsi.’mliully more likely that Le will engage in undesiraliy’
4y be seriously inconvenient or distagte .

behavior, Since the measures involyed
ful to the indi\-iduul, such behayior must be undesiral)le Lo some fairly serious dest
gree. Four varjables are involyed : (1) the degree of probability that {le individa |
will engage in undesirable hehavior; (2) the degree of wndesirability of the Be-
havior : (3) the degree of inconvenience and unpleasantness of the treatment gd
(4) the degree of probability that the power 1o cmploy the treatment may be abused -
y the officials to whom it is given, Where the lings should be drawp ina pa;
ticular society at » Particular time js 5 political question of the gravest character,
It will be ubserved that hot even the sa-called “principle of analogy” in the
laws of Soviet Russia and Nazi Germany goes so far, A “socially dangerons g7
and an “analogy” are both necessary,  See Tug PeNAL Cong OF THE Rusgiag ¢
Sociavist Frnkrar, Sovikr RerunLie (H. M, Stationery Olflice, 1934) an. 16; &
Advisory Opinioy of the Permanent Court of International Justice on the Constita-
Hon of the foee City, Dec. 4, 1945 (Séric A/ N, 65) ; Frankfurier Zeitung vom s
20, 2, 1936; Press, Punishmeny by chwlagy iy National Sociafiss Penal Loy
(1936) 26 ) Crase 1, 847 ;

I i Gansewity, Consideritions Hasic to a Ve Penal Code g
(1936) 11 Ws. I.. Rev, 346, 373-4,

Tndewd, the principle may he employed so ag tg

::uufc( i power only slightly more extensive than thay inherent i statutory inteps -
Pretation, ;

"L Gausewitz, fu, cit. supra, note 1205 “Why o simply provide that any
conduct whicly iy socially dangerons or which iwdicates o socially dangerons pere
sonality shall subject one o accusation of having committed the aet amd, if the
accusition be foung true, to the dpprapriate treatment ? The reason js the social
interest i individual freedom ang liberty, 1t s an important end of the crimingl
law. Tndeed, if one must choose hetween ends as primary or secondary, it might be
maintained that it is the primary aim of the criminad Jaw to protect the individus)
rom arbitrary acts o the part of public agens, | | ¢ “the question were
fairly poised [sic], Presenting a choice hetween risking publie disorder oy the one
hand an injustice to ; privite individual on the other, the choice woylg un.
doubtedly be 1o risk the public interest, , ,

Ir. Justice Holmes puts the matter somewhat diffe
not likely that a criminal wil| carefully conside
murders or steals, ji is reasonable that a faj
in language that the commay world will un
atter a certain line s Passed.  To make the

rently. “Although it is o
T the text of e law before he = *
rowarning shogld be given to the world
(!L‘l"il.’l‘llll, of what the law intends 1o do

warnimg fair, so far gy Possible the line
should be clear,” McBuyle v. United States, 283 U S. 25, 27 (1931,

The argument involves three elements whicly it is well to separate: (1) I jg
dangerously prohable that administrators wiy, such extensiye powers wanld yea
them for tie wrong ends or, eyen though secking the right ends, would make qhe
wrong judgments (a) of valye and (h) of faer, (2) 1t is dungcmusly probahle
that, however good or bag the jmlp;nwm:a, they would e unequal jn character,
(3) Tt is :i:nu.:t'rm:sly likely that men who wanld conform to e proper standard
in particular sitiations if they knew what it wies, would RUCSS erroncously an thus
bresent problems (hay would not haye arisen hid (he standard heen mae clear,
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. those
, scribed are (1) the
‘Bavior,™ and that the kinds of bebavior to 1:1‘: (‘}:) Cthose which provide
‘hl:'.u;r.'t -ﬂdesifﬂh]c and possible to delc]r an rsons behaving in those
‘which 1t 1s dieving that the pers : Hating or
ient grounds for believi & i arrant incapacitating
sufficient i,l'ﬂ;‘ ngrerous enotgh in the future to w'lr:‘lnl ¢ inquiry. )% 'The
o e s dange : .. i rihe T e
o }lthum Bu' at Jeast subjecting them lu{ hll(:sc sorts is the initial
"m"".”]gt' o'f what hehavior is of either o ttl f a penal code!®
determination ing the behavior content o f per-
. «l in formulating the : ination in the case of |
sk "md]vu[ é:; homicide makes this dctcrnmmlli)zvle said 1% it is not,
Tha i 1 ’ .
the -nvbcllaviur has caused death, {\S.w: body of law and this
s Wlfobc tant sense, an analytically dlsmf]cthe penal law that serves
in any imports it is not the only part o leath;
reasons: (1) it is nc . it hat may cause ¢ !
for te ”E‘N') lccl(ing life by preventing I)‘-l!mvi?lflt fact .t);mt particular
the end of pro at end exclusively. iE . ither that
: s not serve that ¢ : Bops establish neither
() ll. dmh.n(cnmh'\l resulted in death suffices to ;5 aging in it is more
behnviar hdb‘“ nd '-iirahlu“‘"’ nor that the person eng s in the future.
oyl et y H
the bebavior lsl “; men to behave in undesuahl“]w;yconﬁne our dis-
h o . a
likely than othe e of convenience, we sh ior has
- JJess, for the sake o ns whose behavior
Nevertheless, to the case of perso ich should
B . 0 v e oul
. 1e most part, to i iples which s
" lforlltl : Precisely because the basic _Drt:‘_:spcase as in the case
caused  death. nt are the same n thi -
snability to treatment . . has not caus
govern mmm;h‘h )1 Davior, though otherwise the same,
rsons whose behi '

s analytical loss.
ol pe s s :sible for us to do so without analytical
death, 3% it is pos:

. { ) 5
ﬂ”d e t
1 JI””” fdﬂl [ 4 hf” ol 1 hl:” Ity I)Léﬂﬂblb J Os.nbi Q D ter
L2 ally O11% IJL]hI 1 10 st
lixten l” C¢ lIlHHlk‘l (.ll, V10T 11 t re ilts In dedlll consists OE
; mo ls U[ a ihilllLllIdl sort OLCurrlllg mn an cll\’"onlllcllt U{
!Jﬂ(l!]}’ venicnts ‘

e ) ¢s seri-
isorder which involv |
= ’ ; hysical disorder he law can deal
i dl-de fined mental or p able behavior, the
e T e et Wil e i anlesirabe cbavior, the I short-haad
ous danger that :hcdhl:it;nlism the disorder. luxll)r‘ll(l:n'ls But there "'m;" 0{ ;0::.‘:;(;
I : CSIRIN s hehavior sy . medical sc
ith the matter by ¢ amely, the behavio i hat where !
:l\cscr'l["i"“ gt elinviar n]ulu;u{_;m quite clear, "(;\‘t‘f\;cl;jis:nraicr. and the effects are
be other 53’““““"‘?,:‘;,\-0.1Ilc nature and “'T"“'.sl,":. a;_mut symptoms.
genuinely ‘}"'lcr_s:.l,. there is no nead to legislate inations for
violent in character, . e determinatic
violent See supra note 128, ible for a legislature to "mi‘:ngilj:rab‘t degree it s
b s B . 0SS e " T .
It s ?])\,’10“3??' ]:“[l:imlh of behavior. To a v:_-.{crﬂi terms and to r:lt%'al':urc
all possible mstanc‘?bi’ a standard in Umr._-lor 1‘-‘5::']:““(.‘-;.1 the standarld,_ the Tinr.:
. wescribe a st : . The mo t ved in pass ’
be content to § ask of applying it. 71 It may be obser l
PRI the task ¢ inistrative task., It be a goud dea
administrators ster is the administra safely undertake to be X
islative in character is islature can safely sible to deter than
legislative m ¢ s most part a legislaty is desirable and possible to Rl
however, that for lelTL“I\)ulln.wiur which it is dfh-llr:;‘l'il::r as an index of the charac
Lk ';:’b-('}:::ce of any particular kind ]“{ 'f“; engage in it.
betut l[hu Sll!;:'nl')llg:-‘fulurc conduet of individuals w
ter and proba

to the exten ha b1 ] th chavi 15 a
1 fent that it esti ishes that e hel or Df
the ¢
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"It s relevant ..::]_\

cause death.

that can ciause -

mrt’“:l'llc question \\‘ulh-.lr] :
amenability to any treatment)

the problem of treatment (as (]pp(‘ﬁl!(l to that of
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it the two cases will be COHSH]CICd hereafter
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a particular sor 5 a
. t. . The fatal result is attributal 5
le movements on the i e
ot e B one haiid and to the character of the envi “';ﬂ_f,
- Subjectively viewed, homici i
i T Sl A, homicidal behavior is obyiouss
aeRavely. § ) 15 oby
s impm.fflk:j.ml affair.  Some of (hese cun:plicntiu:'luud!
% Tty .”.mu, here. Bodily movement may be vol o d'l
o b \:f: u!, the product of g choice, or it ma ’l,"lt.fry. thet 5
tary, that is instinctive rellexi , o .
it g rL f)r |L{1Lx1vc. In the tradiiional Lingnaee fo!m’;;_ﬁ 3
e e onl ¢ ltormer is denominated an *ner” l\l’h ol e
‘ i s ik i . ¢l acl .
SF, T ';,“u‘l(ls- w hllc.‘h may range from the hodily mm%t- r““_h‘ :
Y the actor “with mysierious accuracy™ onsivel
Sz ucy
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his “inward - T A8 TCSPOnsive &
world, J)(.'.'ll;:lﬂ;t:llﬂ{_;’ he :l: -a“':‘, number of consequences 1"“":1‘:::0(':‘::::!:
is “intended,” whether it s those consequences.  In that case, d li?i":éf‘
S0me miore remote c"a mulb}dtm,-ﬂl for its own sake o as a mu'an::u;
and they may desire [U-C'iu - ;'” may adopt many means to cause death %
ends that men seek to a;h_&':' t(r.l'll‘] a5 @ means to many of the countless
tention on momentary im IL[vc' Phey may, morcover, act wig, thi
be more or less thorouyl, pulse or after deliberation which, in turn s
to cause deatl, sy ue‘lf:cr-ul)rlﬂl.raclc(l :u.ul calm Bt acts not imé::l:i‘
less different kinds motj .“3 88 cause 1t ; and they may he acts of C[
tude of ends. Whether ‘;dtcd by the desire to achieve any of ount-
ntended or not, e 4 multis;

l UI 3 )lL 01 Cl wenee Uf an act (| ) 1 sldl KHown
wroba conseque C [} the ¢ rcun
-l 4 quence an uac il micler > circumsta 1ces l 1
m

ik

" The ¢ i
Inotations are f -
[ ¢ from 11 o P
I'he text containe Hoemes, Tk Coua
of mind; (2) ”‘-u:l.t?.ll.ll.‘- bropositions of o _'”rh."“l'ﬂ Law (1881) 54,
seostating what we s o s1(1) those analytical of statey
‘intention,”  The

nalytic: O .
analytical Propositions are ciihcr irue or 'f Ise, ; l.g-r ! -"l : (
(] alse, enth th I
e states of mi i :
A 1l exist or

they do not, |3
LSy L0 put, ut- the verbal usages are i
sed differently, v sAges are arbitrary, T
o " 2 g o(* . - : J 18 1 d
discussion of these fn:ul(cr‘ﬂ nse 1|!}lu as we do for the s-l‘l-.-c“:ul'nl-?- el hc‘ P
51 J. 045; SALMOND o -’j lTl:fﬂ(;mlk. Aet, hidention u‘un' ;1!::.’;".:’l(l':"‘rl?l)lm; hd"M‘:{
TEPHEN SR e S IRISPRUDENCE (7, ¢ § 14 ( i
Ctmhttw'l[:\I':\:I(”I"‘:Hi”)I‘ S-IJ“;: Cuaina, l"‘“'(( III-‘LH‘K‘II"‘J‘)!DI%IJI} N 2
: , § : 3 a . - . . % 5} :
126: Amgrons B 82 575 Radin, Criminal Ditent (1932 1H0-120; A
,J-Au. ; [-'_-, “rica Nictnosmacnea, 1k i‘“ REEIR Bwrw S
act 15 precede ¢ deli T
dbout oy g Jlul:t(:l;"{;ciz'l‘— deliberation in s fur as it is pr
':'ln];l';)' to achieve the svlu-cl:(i‘ l-i‘[- wlllalt s 0y sl '.i"[pl(ll‘;dﬂll it
RIS i ¢ ends, Deliberation (her ¥ 1) what means 1o |
. e s wy 1 ‘ ! .I . 4 e s ln
cPllm.'uiun of lh!:: I!:';]I::I:I:l; pwed s mutives for and 'H':l:'j:-l !lm“h”| (;l) -
the act, on 1] z onsequences of the act, o -ane I g )
iy et cor 1 f the act, on the and, it g
Hine gnd luslslt;llt.c, deliberation muy'prucuctlmfz?r[l:m;[' et e &
clcﬁ!rca which are cm’»ns‘idcréd]orough lenine: U ik e e o o
arainl i B g deced and the pradence with which () -i"m."':cr of relevant
{m: Tocemne: wwrs‘lsr,y (\l:) 'llml:n-(-ur:u:}- with which |t-r|:l,5';‘l'!-:':|ctlun is ap-
re orescan: () e . ith i sy with w ihle consequenc
e, :u‘::i ‘!I:::skthu;'uugh the llt:“ln:l"lljl:ll lll‘.;!:-hlll!l:lll ”f‘"mms 2 cndlis lr:’
G qual & Tar; d N > ore “i siv ;
:!“rn,lu:h deliberation I? s;u?:frlrl]hlL btﬁml for reflection are ?'mlpl:m;!anc"l_!hc o
ion may nevertheless e added that acti S g
l : o ul At action which is prece .
sense only if jt C"“I'nn'.::t lht_u.x ]:rlml_uct of the {](.‘li'll'l'illF::I’I"]Et]"'(“|r;"‘f'l A
may not be the cas O the chotces made as g ¢ o Selloratie s o it
o as a result of deliberatj i
cration, and thiy

e actor and () under some wider view of the
o that revealed by total ommiscience.
 the prohability under the circumst
“of death that he consciously creates.
# may be
“ation, DBut risk may be created uncons
. There are, howeve
" nadvertently created risk.
“one may

"I the first criterion is adopted,
" awareness of the risk he
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circumstances short
The actor’s own estimate of
ances known to him measures the risk
When risk is consciously created,
created impulsively or after more or less extensive deliber-
ciously as well as consciously.
r, various criteria available to measure the degree of
(1) On the basis of common experience
attempt to estimate the probability that death would result
act, taking into account only the circumstances known to the

* from the

Cactor, (%) On the basis of common experience one may attempt to

. estimate the probability, i

* addition to those known to the actor. (3)
in each case not on the basis of common experience, but rather on the

* hasis of some special experience with the kind of activity in question.

tuking into account some circumstances in
One may make the estimate

it seems quite clear that the actor’s un-
is creating must be due to his lack of common

experience or to his failure to take his experience into account. If the
sccond criterion is adopted, there may be an additional reason for his
unawareness of the risk, his ignorance of the additional circumstances
taken into account in making the caleulation. - I these additional cir-
cumstances would have heen apparent to a man of common experience
with such knowledge of the circumstances as the actor had, the actor’s
anawarencss must again be due to his Jack of common experience or
Lis failure to take his experience into account. If they would not have
been apparent to a man of common experience, the reason must be
sought elsewhere, namely, in the actor's failure to make an investigation.
Of course, if the third criterion is adopted, the reason for the actor’s

experience with the kind of

unawareness hay be his lack of special
In any event, the actor may or may not be the

acquire the knowledge which he
We shall return to these mat-

activity in question.
kind of person who has the capacity to
lacked, whether common ov specialized.

ters hereafter,
1t is obviously desirable to deter any act which is intended to kill

ircumstances may result in death, unless the act
is itself a nccessary means to preserving life or to some other end of
al value than the preservation of life. Moreover, if an
act is not 4 means to such ends, it is behavior of the sort which it is
possible to deter, il deterrence is ever posshile. For whatever the
motive to kill, the threat of unwelcome treatment at the hands of the
a compeling motive to refrain from killing. The in-

and which under any ¢

greater soci

law provides

o
s

i hay
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fluence of the legally created motive in
the nature of the legal treatme
the desire to avojq it must compete and the
the moment of choice,
cases. But it cannot e denied that the ¢
only lead selfish ang deliberate men 1 e
they are coully move by dislike or (he lov
lead altruistic men to endeavor to serve their
homicidal ways and excit
its cause. In short

rationality of the actor

to control their passious by the threat of unple
do not do so.

The most ohvious case of homicidal Lehay
of preserving life is that of the victim of wrongful attack why find
it necessary (o kill his assailant to save his own Jife 1o We need g
Pause to reconsider (le universal Judgment thay there is ng social g
terest in preserving the lives of AgRressors at the cost of those of they
victims,  Given (he choice that must Je
is one that will aperate as a sanction against unlawfy] aggression, Py
here the simplicity of (he matter ends, The injgial problem arises {roe
the fact that men sometimes helieve (it they are being atlacked, thay
their lives are iy immediate peril and that it is necessary 1o kill to saye
themselves whey such is not the cise, 8o long as (he belief fs req.

sonable, it seems quite clear, however, that the original policy stilf
obtains,  Men must act on the basis of their appraisal ol the situation
in whicl they find themselves, if they are to act at ql), Their behayiop
hust accordingly e evaluated on (he basis of what wag known or couly
have been knows, to them at (e moment of action, not 4 some latep
time. To concede a privilege (o kil only in ¢
is to lay down a rule that myst cither he
erate to deny freedon of action even iy
ists and not merely in those where jt doe
such onerous limitation on freedom of
that men exercise the degree of CAre o appraise the faetg correclly
which is appropriate to the situation, [q js desirable to deter men from
acting without exercising such care ; unless such care s taken, death s
not a justifiable means even to the preservation of their own lives, e

ior that serves the et

ases of aetugl necessity
disregarded or clse must op-
cases where the necessity ex.
S not. On the other hand, ne
action is imposed by requiring

¥ Strictly speaking, it is peyer neeessiry o kil for (s [Irpose ang
sulficient 1o disable. Byt effective disablement eqy, he accomplished wirly
sword ouly by heans very highly likely 1o kil ¢ i

portant, Simil;u'ly, when we spenk af
itis lighly probable that unless the vieti

always
o pun or g
Ihe poine s therelore ypim.
“necessity” |ere we mean, of course, that
1 took such action he would e killed,

a particular case depends pyrg:

o s leEicne il woil ] : save themselves.
nt, the strength of the desires with L “ygey for them to kill to sa

discussing tl] P pr (JI)lL’lll wesen Ld y nt acts thull arc
T [ s [., C l L 'J m ’pf udL
H!f m a4

Its inNuence must I.hurcfnrc vary in differsy g4 intended to kill.
reation of the motiye may g

frain from homicide 1o whig)
¢ of money, by My ghe
altruistic ey in D
able men (o control thejr excitement, whateses
, it cannot he denied in general that men may bchEJ_

asant treatment jf llr':

o save t
; s necessary to save ay be
Seamicide is believed Lo be necess: S stor. It may
ponicilé 18 l]mec.r:,- it not for one complicating fact
: : actor, we
*han the actor,

St feared th

made, the only defensible policy
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leasant treat-
vins whether men can, by the threat of unp
fon remains

ing that it is neces-
cise care before concluding : his here-
be stimulated to exer We shall consider this

s case where
. s » analogous case w
s heen said should suflice to cover th‘-_ o4 fg me one other
What has heen sq he life of so

. . t
i : assailer and tha
tsiders may mistake the assmlu} -fo:; rtl“;.he necessity than
at f’ll.lc”|i1<c{y that an outsider will n;ajurgi,uccd shiat Tife s iore
4 is even mo 3 imself.  Ience, it may be a i - e
e-yielim will hitmsest. by forbidding interfere
that the vic in the long run by ources. But
; s preserved in - heir own resources.
kely Lo l!’;;:—tlving the victims of agl-!msnfoni to :ictim ke It
tirely and led the identity of the > 1% 5 e
it} nent about the o articularly i
procht J“_‘I"‘r_ﬂ (ltiw; of making such judgments, p‘it of intervening
3 L = B
S, ‘1':““-‘ prudent judgment about the necessity
o LI §
case of a scuflle;

B & Y . -
ust ¢ t1 ll 1 h 1
must Ull'\l(l(.l lh 1t LIIL‘ victim ma huluc tliL situation well 1t a ]lI AC
tion \\illlll 15 unsuppot l(.(l h} ."Alll.]l ]lldg[]]L"lS 15 1mpr u(l(:llt atl(l 1t bhuuld
St ient to for l)l(l mmpruc 1L intervention -
bL § 1[[“\. ler Iﬂulet tllall a.“. inter

: ould
S . ce entirely w
Moreover, a rule forbidding mterfe::;:om the actor holds
H ) ’ " -
venlion. 1 in the case of persons
isrecarded 1 the ca ’ And hch, as
P be disregarded . e | 1er cases. ;
mc\"*"lmy l)L)ul a premium on selfishness in O:l c'r( the actor was right
N i : :
A e o le which grants exemption only 1
2 re, o rule
clsewhere,

| avoiding it.
- resolves the issue only by avoiding

. : ills
intentionally kil
different question is presented when an actor
A differa 5

!)
I aﬂo“al)‘y I)LIILVIII
some one “‘lll]ln hL I\H()\Vb to IJL f ¢e {lol“ falllt, re

i i If the actor
it i cessary for him to do so to save l}ts own 11{0{:. L B R
o “"‘-‘H““"'Y » known that he was placing himse Vol oy
it \!)ahly be confronted by .such g.hast y .n e
in which he would l)"_ﬂ, solved in general by the conslderalt:o“ hac i
e an lC““ hil;:ll::u deter men from getting themselves
able and possible

] the situ-
S, . hing to create

GF 12 Byt the actor may have done nothing

situations. .

s 2 - .
s gt “Criminal law is itself a
B ases referred to supra, e LIS i i
it S c.d?tfjgtf}}r‘ el m:ullltclglion of threats of mjur):ﬂlo
i ¢ bTHI[“.h:'““ thewips e e i:u:.f. Are suc¢h threats to be \\;x la
system of compulsio erty if people do commit crimes. e g et e ?l —
life, liberty and l,l‘-‘?l:-cyyam encountered by _oplm‘:;;;glmng e e & il
e ls'(:\(;:nl:hcmnmil gt yl‘;“ :]1: :;:o not do it I will shoot )lrn:]l]i:“ il
man intending to comn ne else says, If y ) LA it .
: i hen temptation to ¢ gest SCshe Iy
draw its thrt,l X : moment when te Snteary, Tt s o :
.-Surclyku 15 Sxt,_ Llllu.tti’ly and cmph:uhca{ly :jobtlt‘fvcccn o Ry l)uL{u \,ynu]‘:]ﬁl‘);
Tors I e i vl Id confer impui
s b an that he should ; L Qg fiee
k . a man tha jety at large if criim ; L sty
misfortune for ! et e g : s con i
B 'm;f"jrtl;::‘l:-‘;ucning them with I;.Ie.:}[!: :ercu\;ed e il
e “wllr 'ﬂgc’":;:nti‘nda. If impunity could be s
exceeute their co H
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must inevitably be rare.!® Indecd, it is
person to be saved is one whom the

actor loves;17 and in that situation also it is highly unlikely that the
sctor can be deterred.  Dut strangers may be involved and, in any
deterrence may not be impossibles 11 that is so, nothing re-
policy but an imponderable choice among the lives
Lither @ choice must be made once and for all
the hand of doom or the man on the spot
taking care to judge the

ation and omitte to d

event, I 'g
g olmes suggested that 5 privile
posed [ grounds, cither thyt self-pr fL 5
as he evidently thought] 'I“""Lni]:.
’

law ¢;
annot prevent j
en ;
future time can 4 L1t by punishuen, because a ¢
choose death ¢ "—‘I’tl‘ he a suﬂ’iciumry Puw.; -r-’l t ”"‘ft of death ]
ground is sy W order to avoid (he () riul motive
S sullicient puj 2 e threat, 14
. ' l' e - AL,
the second rround " ses a difficult iy problem;
“—‘hlct:muy e ”swms clear, ™3 Pl . li(m. the sufficiency ¢f
: ‘re the ac . 5 result may .
kil not only to save hi actor reasonably Lelieyes (] nay e reached g
e e 15 ow X H it Te <
1s also free from fmi: own life but also to safe g LIS necessary g
. i i P O Sate the life )
Path of heroism gy | For when only (he aeq ¢ life of another whe
: SMat least js ¢ actor’s life iy !
at stake, even the p; llut is clear,  Whey o b 'I"= life is at stake thy
actor has not cyu- ,"u 1ol heroism is obscur "; perani’s: e is alie
words, his belief i“'h:.'d care Lo appraise the el N either eveyy, if the
. PG ¥ Cls correc
undesirah) 1¢ necessity |y ‘ eetly
able and iy Y Is unreasonable, |y !
gt ay be des . ole, his action : E
subscquently consider calt with ander lll‘r'm‘lrp] CHOI s clearly
slder, es whic
A more which e shad]

0 nolhing tl :
1at wo 2
“which we have used the term,

uld have avoided i,
?’ﬂdy to arise at all only if the

to k.ili may be grante “on
fice 15 proper in (e ca:
hat even if it js improper;

L
‘:‘ ovent,
gains to guide legal
of persons unknown.

against human action to move
o left free to chioose his owi course,

to make 3 mea
=5y
Wiether the fa

must D
facts correctly.
We have now exhausted the cases where acts intended to laii «..
a means to the end of preserving life.

in our opinion, be jusliﬁu«l as
We must turn to a consideration of other justifying ends. The case

of voluntary euthenasia presents a special problem. The argument for
permitting the practice is not that it serves an end which is in general
more important than the preservation of life, but rather that it docs
not disserve that end, that (here is no social interest in preserving the
lives of persons who by reason of mental or physical illness have lost
the capacity to function as Lumans and desire death, if there is no rea-
o believe that their eapacity can be restored. Three arguments are
advanced against justifying lomicide on this ground:*& (1) that life
is sacred; (2) that the practice may be abused ;10 (3) that to sanction
the practice will Jead Lo a peneral disrespect of life® DBut the ab-
solute sacredness of life under such circumstances must rest upon an

dilficul i

e Ut question is preg

h § someone whom e know, 2
tfeving that it is necess x
rather o save the l
fault.  Speh i ocase

A when g
5 . n actor ‘
s to be [ree f» or mtentio
ary for him o ll‘u. from f;m][, reasonab] nall,‘
life of some QU50, not 1o save |ijy 'J.Y hx
l'll\'ul\;u e other person who iy 1-[ own life, bt
) E tention () kill in ki [1f [ree {rom:
b ostrict sense '
sense o

son t

%,

Wyt cases may easily be put where there is foresight of death as a very
highly probable consequence, 4. throwing passcigers overboard to lighten the
boat or opening a breach in the dyke which will inundate a particular area but

avoid a total collapse.
WA (hreatens 13's wife with instant death unless B kills C,
wlior a full picture of the debate on this subject sce ROBERTS, TUTHENASIA
AnD Oriier ASPECTS oF [LIFE AND Deatn (1936) ; Stewart, FEuthenasia (1918) 29
Inr. Journ. oF LETiics 48; LEmerson, Who Is Incurable?, N. Y. Times, Oct. 22,
1933,°§ 8, p. 5, col. 1; A. A. Brill, Is Mercy Killing Justified? (1935) 2 VrraL
SpEECHES OF THE DAY 165 ; Walsh, Life Is Sacred (1935) 94 Forun 333; Murano,
Murder by Request (1935) 30 AMERICAN Mercuny 423 (1936) 106 J. Am. Mg,
Ass'n 224, 549, 636; Byers (1936) 32 Qo St. Mep. J. 342; (1935) 2 DBririsi
Men, J. 856; Hammond (1934) 132 PRACTITIONER 4.” The Institute of Public
Opinion reported the results of  poll showing popular opposition to "'mercy kill-
o to 46%. N. Y. Herald Trib., Jan 17, 1937, § 2,

ing” to have a slight margin, 54
¢ patient may not really desir

p. 3, col. L.
c:0: (1) that th
ents are incurable and as o w

)
W e dangers of ahuse are tw
die; (2) that there is uncertainty as to what ailm . '
ded as incurable in the light of

cures iy be found for ailments generally regar
presently available knowledge. ;

1 Phe trivial objection has also heen voiced, that to authorize voluntary
cuthenasia would impuse ohstacles in the path of science by reducing the number of
opportunities for experimentation. Inough persons may be expected to choose the

chance of survival to permit science 1o go on.
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: ¢z§&ng“ to third persons, we Lelieve that in an age when capture and
iF - -
i acilitated by all the methods now available to the police,

‘recapture are { : . .
'this is to value apprehension too highly.'s3 Indeed, it is worth noting
: 4 toll of lives in an age of fire-arms

cnsurate with that exacted in an age of more primitive

| that the toll must inevitably be greater in the United
carried both by crimivals ad by

may follow its precepas:

“that the common-law rule exacts
quite incommi

s ce i
s foree in gener :
“Lweapons; ane

~ States, where fire-arms are Liabitually

The arg

] W For a vigorous discussion of the issues see 9 ProceeninGs oF THE AMERICAN
Law Instirure (1931) 179 ef sed., containing the debate on a proposal to limit aa
~ofticer’s right to kill to effect an arrest 1o the cases where “the offense for whicii
the arrest is being made or attempled is treason, murder, voluntary manslaughter,
mayhem, arson, robbery, common law rape, kidnapping, burglary or an assault
with intent to murder, rape, or rob”  See A. L. L, ADMINISTRATION OF THE
CiamiNAL Law, TENTATIVE Duarr No. 1 (1931) 2L Professor Mikell, who ar-
gued for a rule restricting the right to kill to cases of arrest for capital offenses,
argued as follows: “It has been said, “Why should not this man be shot down, the
man who is running away with an automobile? Why not kill him if you cannot
arrest him?' We answer; because, assuming that the man is making no resistance
10 the officer, he does not deserve death, . . . May I ask what we are killing him
for when he steals an automobile and runs off with it? Are we killing him for
stealing the automobile?  1f we catch him and try him we throw every protection
around him.  We say he cannot he tried unless 12 men of the grand jury indict
lhim, and then he cannot be convicted until 12 men of the petit jury have proved
lLim guilty beyond a reasomable doubt, and then when we have done all that, what
do we do to him?  Put lim hefore a policeman and have a policeman shoot him?
Of course not. We give him three years in i penitentiary, It cannot be then that
we allow the officer to kill him because he stole the automobile, because the statute
provides only three years in a penitentiary for that. Is it then for fleeing?  Aml
i istance to the otlicer. s it for feeing that

again [ insist this is not a question of resist
we kill him?  Fleeing [rom arrest is also a common law offense and is punishable

by a light pemalty, & penalty nch less than that for stealing the automobhile, 10 we
are not killing him for steadingg the automohile and not killing him for fleeing, whit
are we killing him for?”  D'uoceemnas, supra, at 186-187. Professor Waite tunk
the position that the right to kill shonld extend to all offenses, Tle argued: “We
can give the officer the privilege of arresting without jeopardizing the life of an
inmocent citizen since we say that the citizen runs no risk if he simply submits to
(he inconvenience of the arrest, 11 he is an innocent citizen the officer cannot shoot,
remember, until_he has reasonahle ground to believe that the citizen knows the
arvest is heing efTected, If he is an innocent citizen he will not have any reason for
ot submitting to the arrest,  If he is not an innocent citizen, he ought to be ar-
rested. . . . IF we pass [the proposed section] . . . we say to the criminal, ‘You
are foolish. No malter what you have done you are foolish if you submit to
arrest, The officer dare not take the risk of shooting at you. If you can outrun
him, outrun him and you are cafe,  We say to the officer, “You dare nat shoot at
the fecing criminal.’ We say to the criminal, ‘Outrun him if you can. If you are
faster than he is you are tree and God bless you! 1 feel entirely unwilling to give
that benediction to the modern eriminal.”! Td. at 195. Certainly an officer labors
under great difficulty so long as he is governed by rules drawn in terms of distine-
tions as technical as that hetween felony and misdemennor. See NatioNar Com-
MissloN on Law ONSERVANCE AND FINFORUEMENT, REPFORT ON

CrIMINAL Proce-
pune (1931) 16 et seq. Thut this consideration fortifies the argument {or applying
1o all cases the rule for misdemennors, that the oflicer may on

ly kill in his own
defense, hut may usc reasonable foree, short of killing, to overcome resistance,
Jven then, of course, the difficulty of

an officer’s jub is commensurate with his
great responsibilities.
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the police, than iy |2
one group or the other, 184

Thus far oupr attention has heen confined to
to kill. In essence the problem is ng different ip o]
of causing death but poet int

desirable 1o deter such aets turns upon 4y ¢
as opposed to thejr undesirable Potentialitjes,
to kill angd capable of causing death are
and they rarcly serve any ends other
itself is a means, On the other hand,
General, likely g cause death; and eyen when they are like
they necessarily serye some other en, which,
sirable, Indeed, in o mechanize, industriy| society there are.many end,
which it jg desiralle that men be free to seck, which are att
by means that invalve sgme risk of deatl, If
hibited there would be mycl that has (o e
be free to (o, But this does not hold, as we have g
intended to kj)1, Ience, with, Tespect to such acts jy ig sulficient tg cop.
sider whether, iy the situations in which they oceur, it i desiralle o
brevent the homicide and possible to deter (he homicidal act. If gp,

et Movian, ScotLany Yaun ann Tneg Mp:'rmu-m.rran Poua: (2 al
1934) 171-2: "Nurmaﬂy a4 constable js armed wifly wooden truncheon | | 18
inchies long, witl leather Strap to secure i round his wpjgy, Save on cerenioniy)
occasions, swords are not worn by any rank, and pistols jre kept only ut stations g
be issued iy, special cases where there i Feason o apprehen CICONNters witly appey
criminals, , The fact (hat the new police bk anly s truncheons againg the
Mudm’mls, poles ang shillelaphs of the mob, gaine for them iy their carly years a
respect and reputation for fyipe play that could nog ipe heen wan, hy 2 hesworded
and hepistolled police,  Ap armed policenun s inconsisteny with the English jideq
that a constalle's authority shay he exervised by Carrving {lye Methods of pey.
suasion to thejr ulmost lignjs 'l'c.-alr'mrmy hefore (e Seleet Committee on Capira)
Punishmeny indicates that it js rare for crimingls e carey fire-arps and reflecyy
the fear thay abolition of (e death penalty woul result iy (he arming of crimingls
aml the resultang necessity of arming the Lolice.  See My S 0F Lvibenes (192
Nos, 86, 89, 92, 100, 102, 404, 460, 506, 535-541, 573, 577-H5, 879, 907-14, 957-64),
1027-8, 1032, 3948-50, 3967-71, 5237-32." T e Commiree (Reporr, o 252-250) gy,
tributes (he habits of criminals to other causes than the deq), penaly,

We do not suggest, of course, that jt jy prudent in the United States to disarm
the police without first rlis;lrming criminals, Indead, 4 Program of ulisnrm:mmu
preseuts the same diiculty here i

as il does in foreign aflairs,  Nop do we deny thay
the fact that criminals frequently ance in deger.

mining whether or not an officer . unler particular circum-
stinces, to belieye that his awy, life is in immediate peril. We 1y assert, however,
that it does not justify a rule purml’lling an afficer (o L)) to prevent eseape rither
than to save his own Tife, And even from that paing of view one miy doubt q),e
wisdom of giving police advice of the fullmvin;,r sort: “If o4 Crouk tries 1, pull
 gun on yoy, fe fast on (e draw apy pull the rigper firg, Wl ek
You up. We'lve ey down the nimther of widows of policenien who come dinwn
lwr:r_ tar Bet medals, R:lckc(vurs. unks RIESIers are ot wianted iy qhig
mlmmlslrntmu. ANESter an ey, break,” Mayor 17 H.
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tor's proximate end is itself criminal or otherwise undesirable,'* the
wie of means that involve a homicidal risk obviously cannot be justi-
€ed1  The difficult cases are those in which the actor’s ends are
themsclves desirable, or, at lcast, are not undesirable, though they
would not justify intentional homicide as a means. Within this broad
domain, the legislature may single out specific acts and proscribe them,
regardless of the actual degree of probability of good or evil results
i particular cases,'™ and may regulate others,'® thus providing, in
effect, that any risks whatever created by the acts, in the first case, or

same point holds if A’
But Slll[)pose ?hdi K’As purpose was not to kill B but to injure her
Gy 3 foke Oﬂ : lb purpose was not to kill or (o injure IJljl“ hert
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a pistol aimlessly in the air m Y ob causing death by firing 2 But this can only be done to a limited extent. Beyond this, the legis-

Jlature can do no more than articulate the standard to be employed by

: .1{, ma particular case, be smaller (han
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the probability of causing

administrators in passing upon particular acts under particular cir-
cumstances.  With respect to this vast residuum of behavior, the legis-
lature can say no more, in effect, than (1) it is desirable if it is prudent
and undesirable if it is not; (2) whether or not it is prudent in par-
Tyicular cases depends upon the desirability of the actor’s ends, the
eficacy and necessity of his means, and the probability that death or

serious injury will result; and (3) in view of the rigor of the sanc-
of imprudence should Le sub-
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ey pﬂr”cu]m._ b ‘("L‘tl.h 15 not intended, the desirability of pre.
Follows g bl (;) th)t:t.ll‘lhu ll. may result in death, turng uponpthc
s o) th.ihi“t: ]Jl-tllbilljlhl_v that death or serious injury will
o il ”;L.;r ld_::'.ll.l':l'l.ll]l(: et will also have desirable results
e St rdc\"!a:n:a u.hl_y., in the determination of which the
clicncy vy s are rl : ”. P (3) 00 the act serves desirable ends, i
bobpt Ko 5, as opposed (o the cllicacy of otlie .

tions of the criminal law'"! the degree

iy e smara s

" Rut see supra note 150,
" | fowever, unless the homicidal risk is one that is or ought to be known to

the actor, the risk itsell dues not provide a reason, in addition to the undesirability
of the end, for disapproving the kind of act that is involved. This is one of the
major points advanced in eriticism of the Anglo-American felony-murder and mis-
demeanor-manslanghter rules,  Scve Part 1, note 51, supra. It is well to obscrve,
powever, that those rules (see pp. 713-717, 722-723, supra) are exclusively treat-
ment rules.  Although, to some extent they make homicides criminal that would
not otherwise be criminal, they de not, by hypothesis, make criminal any behavior
that would not otherwise be criminal. Whether or not the actor knew or ought to
have known that his act was dangerous to life is relevant, however, to the issue
whether or not the treatment employed should be that which we are prepared to use
in the effort to prevent hehavior that is dangerous to life. IHolmes' defense of the
felony-murder rule (supra, Part 1, note 54) is therefore apposite in that he argues
that the behavior involved may be thought to present such danger. But the danger-
ausness of the behavior is not the only factor that is relevant to the determination
of treatment. Morcover, 1Holmes never meets the objection raised on the score of
inequality to treating persons who engage in the same unlawful behavior differently,
according as death does or does not result in the particular case. We shall consider

rand less danger-
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s vtlml.:.l.mccs. However, it js clear that
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Justily intentional liomicide, when jt i

e, when it is

A NCCESSAry mesns
acts endangering life whicl essary means to those ends, also Justif
pos—— . < 3 o . % i
sonably belicved t , vare not mtended to kil when th ¥ . this problem hereafter in discussing treatment.
. I » W g ¥ 0 Gy o . P ”
i Q.be necessary means, On the o] cy are rea- i . Such as the sale or possession of fire-arms.
; S ¢ other hand, when fhe 3 Such as blasting or driving automobiles.
g 1] .. ) b . . -
with A's et under (he unusal o % W[ must not be overlooked that however rigorously we may insist that the
We are cuncerned wigly L '.'Il and unknown circumstances il e o] principal function of what we are accustomed to call the “civil law,” and more par-
stances. Bl results of acts of that soe .mlm,(lcir‘c pf!“'"‘”-‘_r case. 3 ticularly, the law of “lorts” is “a redistribution of an existing loss between two
ordinary circum- individuals” [Homes, T Common Law 50; Comm. v. Picrce, 138 Mass, 165,

ey,
¢ use the word “aee U
el - wecident” as : : : h
tended and very sliphtly I,ll.:)}‘:_'l"'"“l as a legal term to sipify pot 1 ! 176 (1884) ] by compelling reparation, the use of such sanctions also serves with
- hle o ¥ not only the unin. varying eflicacy to prevent the occurrence of such losses in the future by deterring

and relatively msequence
y more probable ¢ ces of acts hat 4 :
¢ Y TTLY - . s o H = . = A i
not move us to regard the act consequences which, iy spite of -i”"N tnintended 3 men from engaging in the behavior that produces them; and that, notwithstanding
as undesirable, cir probability, g ;- the phenomenon of insurance, considerations of preveation are of prime, thongh vat
of sole importance in formulating policies to govern redistribution.  Cf. lolMES,
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chariot and the wooden boat.  Unless penal legislation and admissg.

tration are to undertake to remake the world, in whicl case they jud

better do so explicitly, the risk of death inevitably incident 1o sich ac

tivities must be regarded as justifiable and such death must le accepted

as accidental, Tle object of prevention can only be the creation ¢f

tnecessary risks by such activity,  But these assumptions provide sy

more than a start, Onee the risk is determined to e unnecessary, the

difficult problem remains of determining whether or not the act creating

it was nevertheless prudent.  Automobiles may be driven at marny

speeds and still De useful; but we frequently sanction driving a5

speed that is not, in any strict sense, necessary for the use of (he aute.

mobile,

(u;rsc indefinite,
£4gh or very high.
é::o account in making the prob : gl
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g I3 ‘ 1 . ; oy ‘
: o !;l;()tvs should be estimated, is that which the a
- probabilities s " | e
" e itions first. The question of what th
N the conditions first. i
e question of what he oug

1S 8 : of fact; hut the | pENE 42
new is solely one o 4 Lokl
o e What standard, then, is to dete

and about the environment,

In considering the prohable consequences of acts, two initial prob-
lems are encountered, (o which we have previously referred.  Sines
acts would have no consequences but for (he conditions under which
they occur (i.e., the characteristics of tlie environment, on the one hand
and of the actor,1% o the other), and since any given result s a neces-
sary consequence of the causal act under all the actual conditions, 67z,
assertion that a particular consequence is a probable result of par-
ticular act Presupposes the existence of some but not all of the necessary
conditions, The assertion |s that, under these eiven conditions, the
result will follow the act with some degree of frequency that is, of

is not.
have known 1s 1o anselves,
| tors ought to know about lllul}:m!\ s stance, as follows: (a) A
that ac 2 Ilolmes answers,' in substance, e €1] witt
o act’ A . no
g helore -tlt;cy,; special knowledge or training ought to
~man withot ¢

: ience
e Tnta 1ce and experien
3 most men of ordinary intelliger discovered
" would be apparent to 2) what would be disc

isi irc culties; and ( : y
e ,1 man of reasonable prudence wou

;- L investigation that i e won
ko l‘(';’;l fu\f nan with special knowledge or traming oug
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l e wi 1 special
o uld Le apparent to most men \w.th sucl 8] ey
o kIO, & a5 it discovered by the kind of inve

ipnie 2) what would be : Bhandi
B g 1d make, in the exercise of reasonable |
y Wuolll H 3

CoLLEcTED LEcar Parveus (1921) 173-176; BenTiran, PriNcieLes or Monars AND
Leaistation c, xix, 1 Wonks (1843) 142 o seq.y oo Kenwny, OurLiNes or
Criatinar Toaw (ISt ed. 1936) ¢ Iy M. R, Colien, (i Absolutisms iy Legat
Thought (1936) 84 U, o Pa I Rey, 681, 6867, Since “civil” sanctions are rela-
tively less burdensome to the individual than “eriminal” sanctions and are aln
more easily administered, (he problem here is that of drawing a line hetween the
degree of imprudence that may be left to the civil Law and thag which calls for the
more drastic preventiyve efforts involved in the tse of the criminal iy,

" This is precisely what is involved n a general condemation of “negligence™
and also, perhaps, of Bross negligence.”  See Part I supra notes 82.47, Becane
the term “negligence” SUREESES o case lawyers centuries of adjudications, we have,
for the sake of clarity, avoided its use,

I i ithout
Bt e W o the generality of men (with or Tl!-t .
‘ o i faculties,
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a question of Tuct.
alter the character

"
Sordinary” and “common,

iminated < it does not
ity o s eliminated and i 4 -
(he ambiguity cannot be el .\\‘-h'll e ey o i

"™ Such as the actor's poor co-ordinition, when the act is driving a cir, or the
actor’s poor eye-sight, when the act is shooting a gun,

wwer Holmes, J. in Com, v. Pierce, 138 Muss, 165, 179 (I884) = “IT men were
held answerahle for evervthing they did which was danverons 1y faer they woea!ld he
held for all their aets from which haim in (80T ensied

of the question as one of fact.
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Conv v. Pie ce, supra note ‘
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the probable results of his acts. But not all men can be
“gpecialists and, if a man is not, the knowledge derived from common
. experience must obviously he determinative. It is worth noting, how-
~gver, that common experience usually suffices to point to the need of
specialized knowledge.  The ordinary man may not know that a par-
ticular drug is dangerous to life hut he does know that drugs are gen-
erally dangerous and thercefore that this drug may be, unless expert
knowledge of its specific propensities indicates that it is notJ™
w In short, the probable consequences of acts must be estimated by
‘the kind of knowledge that men in general have or can acquire before
* they choose to act; and the probability of death, estimated in that way,
must be sufficiently high generally to command attention. If a more
rigorous standard is adopted, the threat of a penalty for causing death
must cither be ineffective or operate to prevent the act in undesirable
ways. For if men are threatened with a penalty for causing death, no
matter how careful they are to discover all appreciable risks and to
avoid creating those that they discover, there is nothing that they can
do but disregard the threat, or clse avoid all but the simplest, neccssary
But such wholesale abandonment of useful activity would
obviously be catastrophic. If this result is to be avoided, there must
be some tolerance in the standard; we must be content to endeavor to
deter by law the creation of risks that most men feel they can dis-
cover they are creating,'™ or clse to make particular acts unlawful re-

+in judging

3

activities.

ed kuowledge may show that what common
is in fact harmless, Nevertheless, what com-
mon kuowledge indicates to he dangeraus is usually dungerous in fact, i.e. dunger-
ous according to all available knowledge, common and special.  Accordiggly, it is
generally desirable to prevent acts that are dingerous according to comnon experi-
ence, unless the actor is a specialist and has knowledge that indicates the act to be

gy qhe same wken, specializ
knowledge indicated to be dangerous

harmless,
1w Gimilar considerations may explain the common reluctance to extend criminal
Tability beyond what Justice Holmes called “recklessness in a moral sense” |Com-
. monwealth v, Pierce, 138 Mass. 165, 175 (1884) ], understood “to depend on the ac-
tual condition of the individual's mind with regard to consequences, as distinguished
from mere knowledge of present or past facts or circumstances from which some-
one or everybody else might be led to apprehend them if the supposud acts were
done” See Part 1, pp. 720-722, supra. To the extent that men in general doubt their
ability to live up to the more exacting external standard stated in the text, the
prumulgaliun of such a standard creates the same kind of insecurity, though lesser
in degree, as an absolute lixbility. Hence, if such doubts are widespread at a
particular time and place, the legislator (especially with a jury system) has little
choice but to accept the less rigorons standard of liability if he would avoid the
ils of general insecurity and consequent nullification. Cf. Hotymes, Tie
“I'he first requirement of a sound body of law is that it should

greater v
s and demands of the community, whether right

Comyon Law, 41:

¥ correspond with the actual feelin
- or wrong.!  TTowever, as popmlar imagination shifts from identification with the
accused to identification with the victims of acts that would be deemed nepligent
ard, an opportunity to broaden the liability is presented.  Some

% by an external stand

clue to the vacillations of ¢ iceling on this point is given by

Analo- American popula
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it has been argued that
unconscious of the ap-
{ the standard of lia-
ninal only in situations
if they call upon their experience and

tilize their faculties, discover that they are creating the risk, the ob-
jection loses foree. Knowledge that punishment may follow behavior
(hat inadvertently creates improper risk, supplies men with an additional
motive to take care, before acting, to usc their faculties and draw upon
their experience in determining the potentialities of their contemplated
acts.)1®

To some extent at Jeast this motive may stimulate men to discover
the risks that their acts entail when they would not otherwise. discover
the risk is discovered, the threat may, as we have said,

ads will occur.  The man who lknows only that death is probable knows that
it is also probable to some degree that death will not occur, and he may gamble on
the Jatter eventuality. In short, he may contemplate that the condition upon which
the penalty depends will not occur. This factor may, however, be counterbalanced
by others, such as the greater intensity of the desire to kill as opposed to the desire
o empluy dangerous behavior as a means to other ends, the better character and,
therefore, the greater amenability to lepal threats of 2 man who is moved to acts
creating risk, but does not desire to kill, as opposed to a man who desires to kill,
cte. This matter will be considered in greater detail hereafter, in discussing the
problems of treatment. .

W the foregoing discussion we have not considered the special case of an
omission as opposed o an act. It s clear that an omission may be viewed
psychologically in precisely the same way as an act and that the consequences of an
omission are susceptible of the same analytical treatment as those of an act.
Nevertheless, as we have pointed out above (see Part [, supra pp. 724-725), the com-
mon law, like most legal systems, restricts eriminal liability for omissions, regard-
less of the degree of obvious peril that action would avert, to cases where there is
a legal duty to act specially created, as by statute or contract. The traditional
justification of the rulg does not carry the dogma of individualism to the point of
denying the desirability of stimulating action on a wider scale, It rests upon the
ground that no broader rule can he formulated which is not too indefinite as a
measure of liability. See Macaulay, op. cit. supra note 106. It is worth observ-
ing, however, that an appeal to common decency is in cssence no less specific
than the standard of liability for negligent acts. Whereas the issue there is, as we
have said, whether or not the act is a sufficiently necessary means to sufficiently
desirable ends to compensate for the risk of death or injury which it creates, the
issue here is “whether or not frecdom to remain inactive serves ends that are suffi-
ciently desirable to compensate for the evil that inaction permits to befall. The ex-
tent of the burden imposed by the act is obviously a relevant factor in making such
an evaluation. Tf the burden is negligible or very light, the case for fiability i
strongg, and the difficulty of formmlating a general rule no more insuperable an ob-
stacle than in the case of acts. Naor is the deterrence of inaction a different prob-
Jem from that of deterring acts, though it may sometimes be more difficult to prove
the state of mind accompanying an omission than that accompanying an act.

™ \When considering intentional homicide we reserved the question whether or
not men can be stimulated by the threat of a penalty to exercise care in reaching
the conclusion that it is necessary for them to kill for some justifiable purpose, such
as self-defense (see supra p. 730). 1 the assertion in the text is sound in general,
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We have thus far asserted that ¢

noted, the law can operate to deter both acts intended to kill and sy
not so intended but which create a risk of de -
knowledge and experience can perceive.  These assertions require §)
general qualification. It cannot e denied that there are persons & e
every community whom the threats of the law cannot possibly deter Nﬂ:
for the reason that (a) they do not know and camot learn the potene:; :
tiadities of their behavior, heeause they Tack and cannot acquire cunmmé-"
knowledge, or having such knowledge cannot emplay it; or (b) lhq‘
are not aware and cannot be made aw,

are of the threats of the law alsgy el
for the most part, because of a luck of conmon kno :

ok
wledge; or (e}

even when aware of the legal thre:

fected by them,

. i J y in the only intelligible
xeept in the few cases specificaly s or do not know that their acts are wrong :5::;]} B oy
B anine of the words, those who must nece e petaies
et of ishment that the law may make, Tor eithe ! perser
e " I’U‘“b““uf the character or probable results of their ‘:.o.c )fr
i "““W‘“.'!C‘ O having such awarcness, they must be uuaw.’u‘g l;Jm
m\'cm_unls or clse, rt.ul‘ applicability of the lcga! threat. ”.’1 a;.rvct
- Cx’s“_-'“cc- “.".1’0 jawareness s due to mental disease, menta :L .bc
h“'.ml“l‘;ﬁ:-l;l“; l;:‘(:I:vil)1|sly improbable that :uc‘lll. p:‘rrzc:ilsuctl;u:“m_
jmma ) $ . ie: UHE S P2
| :imumul o '(ﬁsuu”./\”-“;.illt‘g;lll:;::rilll\::),“:;ulfl';]t\::ilf;r;:rcun a delusion, tc.liev?
':“t I’J:"'f;::“"ﬁ -suckl‘n thill eir acts would be lawful'®® must be un
o that the s are such tha

ath that men of conm} T

ats, they are incapable of heing afs!
It is futile to subject one

treatment as a means to afleeting the hely
over, if the characteristics of (his o
the class defined in a way th
identified, exempting

. 2 stermine
verning  responsibility do  not husll:;i:ll‘ u:'leuuitive
Ulhcy tlsterimine mmuul‘“llutyr tt;)etd:lcrrcucc of poten-
T . ans to th »
is justifiable only or primarily as a means to MINAL Law (1925)
"“"}}cmdmal ”b;“g'Q;l:jtj(;'(?:(,yf\'lrm'l‘!kl‘ Disornek AN‘;yﬂ‘:ii:eCSR:wiﬂt Code’s explicit
nal offenders. ter is put somewhat in this way b s of social de-
T atter is put some application of measures o
$45-446. The mat Lons liable to “the application ns “who
P OO srsons liable 4 172 supra) and perso
distinction between persor al character” (see note 172 porary de-
< i al-correctional ¢ A ental disease or of tem]
icnse of a judicial-co s in a state of chronic mental dis s if they were
i 1es in a state of dition of illness, i Y
have committed crin aculties, or in any other con " hom meas-
» mental faculties, 3 -ontrol them,” to W :
rangement of the menta’ (e 0 I, ir aets or o c ol (art, 113, See
sl 3 r'u;h;l“f:}::cbx’kn’:\ﬁ:—l;xhcul character only can be applied.” (
cocial defens 1 " ; 2 i
ul“(: ;;'.[A::*ul"-’o:wmuc PsyCHiATRY {10271).“231“3;_-':31'1!':&1 by the rules duﬁli“ng; {1?:
als 5Ty stion from punitive treatme ther grounds, such as
The exemplion I sxplained or defended on other g cans to
e { course, he explai ) 1al and abnormal as a m
sponsibility may, o satment of the mentally norma o al Modern
: erent treatment o izing humanitarian values.
necessity of differen by juries or to emphasizing hum ot e defended
idi ; juries. o . siderable extent, be
avoiding nullification by ile delinquents must, 10 & €ons \ 008. And
g = uvenile dehngue e 4 Yare L. J. N
e o wround.  C}. Michael, look Review O o e of the draits of the
i lmllcrll,::tl]:csl ‘defense of §134(h) of ““ilp‘i;wﬁtmlﬂs [1935] that "a pmm:
this may be Lhe iminal Code (59th G. A, 11, B. No. - jith a menta
i Criminal Code (59 ¢ of being afflicted with a men!
proposed 1llinois is insane in the sense of bel dition of insanity.
is irresponsible] who is ins . :nse while in such condi
[is irresponsi lefect and cotmits an offense Wi 1 Jied, and such ex-
disease or mental defect and mee of such insanity shall be apy £ toG4: "1
"y the existence of su act”  Cf. Cone PEnaL, art. 04:
.N“;]gg’s]:alllwlll:: fl).l{:ll.‘t'lﬁilli.'tl as a l““eﬂ'lm:\\‘:;(::‘if.cn éll;ncde o tcm.psgllc
i P i délit, lorsque le prévenu & Ale il o résister”” See
n'y a ni erime "l'i{lihé'u"l‘:"imll!'ili"t par une force x\'lasqudk]aaln: aAI;t;.N Drart Conk
Faction, o Lo e, 0 N. 11, 369 (1871) ; N e 712; GLUECK, supra, at 254.
?;;355)‘;‘%&1 ¥:I(l(l)) introduced as 39th G. A, 1. 1. No. ’

n ar a C = 1= a ans
Cver i} a C an b defended as meag
so far as speci I treatment of the insane is to

However, 1

ol g ‘ t n the g!(lllllll
o avoidii 1Y nullification or on humamtarian RrOU“dS rather than o tl
1 m f

> art of a general
: atter is better considered as a p Ameri-
wnce is impossible, the matter is s f the Anglo-Am
Hiat de’terruful(l:lfplrl::!l:lucblus of treatment. On thelilgwi];)lpment °
discutorz 91 the references supra Part I, “me”‘ e .hgig;\iﬁcance in this context.
o I;‘L.l"ﬁ su:lir.nncc of the legal |||rualb‘-: nfdubmo 1>.silcndant close at hand, as ;t
e dists . ize an @ ) “
2o . s symbolize k srstood, a
When the threat of I-ml“‘il\:lil:;::l for t}hu insane, its import may be under
1

. . . '

ten 1s even 1noan st

of 1 1 :

H\OU[{I'I it \\Ul!l(] nat he w derstood il s )’l'l‘llllillt(‘(l Olll)’ IJy an OCCﬂSIOllﬂ' policeman or

i ized threat
AN ; i liacy of the symbolize i
« headlines.  This difference in the immee al discase or
by l'IL'\I’S])q'\'tI](-‘l h:—::ll::r‘sl.m ilnll.lll:u:“r'»' and of those who suffer from menta
is vital in the case > .
is V_lln ’?‘f Las, loc. cit. supra note 178, Jehten rules [10 CL & F. 200 (1843)]
delegt St & he only case, under the M'Naghten ibility; in other cases de-
*This is the o ices, in itself, to establish irresponsibi yd. (2) of the kind of
inwhich delusion s"ﬂtuhlsucvie.icnu.:c (1) of mental disorder and (2

i g Iy as bR ibility. See Keuny,
J 5111-.1"‘1[11 l;llll:.{::ill‘i\):c faculties that results in irresponsibility
impairment of ¢

op. cit. supra note 178, at ol.,

such person to unpleasam amenability to auy treatment §
avior of others like him, Morg 5548
roup of persons can be discovered ang #¢
at will permit its members to e r(‘adil;_;,
such persons from unpleasant treatment will poy
seriously weaken the deterrent effeet of the law upon persons whom it .
is possible to deter.

The common law rules preseribing the limits of legal
bility” may properly he understood as an e

persons. ™ Those who do not know the nature and quality of their 5

it scems clear that it holds for this case as well as the case discussed in ﬂll.‘?;;l: 3

The more diflicult question is: what standard of care iy proper for men who fear (i
that they are threatened by death? Iy is at least clear that, as IHolnes at it
“Detached reflection cannot be demanded in (he presence of an uplifted knife® 2
[Brown v. U. S, 256 U. s, 335 (1921) ], Though the question what is pradent i

difiicult, it involves the same considerations in this instance as in the others rg.
ferred Lo in he text,
a1t

the foregoing
the law is to operate
to muscular contracti
and, as Ilolmes pointed out long ago, "
Law at 54)  See also Sternes, loc, ¢
will interpret the law to attribute leg

o
‘responsie

ffort 1o define this class of

discussion is sound, it goes w
by way of deterrence, liahility
uns that are unwilled.

ithont saying that in so far as -
must be attached to aets and not
To deter men is 1o affect their choices
Jan act implies a choice” (Tug Cosyox’
th supra note 137, Indeed, men in general .
], al consequences only to acts, whether or not
legal theory explicitly does so, Suppose, for example, that a tool slips out of the
hand _ol' a man at work on the roof of a tall building, and falls on and kills a mag?
slaug[mg below; that the workman had no reason 1o distrust his own ahility on the'
particular occasion, took proper precautions and, indeed, made every eflort to pre«
vent 1ht_: tool from slipping out of his hands, If he s nevertheless held criminally i
responsible for the death, a court may say that he is held liable for letting the 1ae] |
slip out of his hands, but men in peneral will say that he was penalized for using
tools while at work on a tall building, which wus all that, in the epse supposed, the
actor could have chosen to avoid doing in order o avoild the liahility. !

™ This is the traditional English understanding of these rules. Cf. Beverley's
Case, 4 Coke 1241 (1603) : “the punishient of A man who is deprived of reason
and understawling cannot be an example to others.”  Sce also 2 Sternen op, cil
supra, note 137, at 168 ot seq.: KENNY, Ouriines o Cuintinar Taw ('I‘Slr; rd.. 5
1936) S8. Many critics of the “concept of responsibility” are umable 1o understand -
the rules as anything but an expression of retributive principles sl feel, therefore, -
ll‘m_t !I.:ry .'|-qun_:1:'tly _crilim:izc them hy attacking the theary of retributive jmli(cf
This, in our opinien, 1s an inadeguate disposition of the matter. As we have said

i
£
i
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particular individual who can be shown (1) to be mentally abnormal
and (2) on one occasion, at least, to have done an act that the general
tun of men can (Lo some extent) be «deterred from committing, is it
pessible to determine whether or not he would behave in the same way

a world from which legal threats are absent as in a world in which
s are present?  Juries or other administrative officers are

risdictions where the
“irresistible

of df.]llh']()[] ] e & ]ﬂ ‘
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LI &

aware of the applicability of (he legal threat
: ity

T

d 1o appraise the fa
threatened g
. ate away fro
] ar as the Inglis
oL iy i L‘Ur as tlhn English common Jay Tuls
persons who, ¢ e gl . :
i ground
persoms wh ,“me?l though they are aware of the rmlential':'f i)
3 '|z 1 I 7
clowsing £y o he. l:ll‘( it ofl punishment, are nevertheless J'l::: OL‘M 2l
o T okl “:z :L[ 1;1 order to avoid {he Punishment [P; le?f &
‘ at such persons exist, 182 - is whoig 13
or not it is possjl identi T .
n ; "50) : Juestion o
el ol e e 13 ldlumf_v particular individuals s mcmbls “'h“hg; :
ke . e Jr?udcr class of persons who are e ﬂ"".
e g e ne occasion though they may not be ]‘;"‘T’“b!e o
» that 1s, those who : a5 l?
e d Iu‘: \‘\‘ho are deterrable though not always (LIIIEd on an-!
g ke “li'u; propg;-r]_\' drawn and applied, j¢ is ul)L .efred‘.ll'.
D sl fa determination wigly respect Lo partien); "',lmTS].y R
it ey .r(lml some form of mengyl disorder or 'rlrfmdw“luw
g * which ; feterre "’
e ok t van ordinary person could not he dclecu’ o ‘[:
o e et ;,"a l:;nt 1‘mdcr the principles previously €O l‘-'red W
: at all, The question therefore rcdm.t) t ""}3'_"]““"1 o]
*¢s to this; Givey ¢
. m ('.

goch thres
‘gow authorized to make this determination in ju

2 graditional criteria of responsibility are supplemented by the
dmpulse” test; for the only meaning of “irresistible impulse” that is
terial for legal purposes, is an impulse that an individual would
W miformly'™ not resist regardless of the presence or absence of a legal
Fighreat1®  In jurisdictions where the irresistible impulse test is re-

5
Yaw (1908) 22 Hawy, L. Rev. 75, 84,

Ciedividual is abnormal in some discernible respect, 1
Vit German courts speedily discovered.  Cf. Mannheim, supr
‘Be is almormal in some discernible respect the question is whet
“of a class which is non-deterrable in this regard, i.e., the question is onc of_ respon-
fyibility. It is true that, strictly speaking, this is not a case gf "ll:rclslsuhlc impulse”
Cexcept in an analugical scnse, but we mean to include it within the category

nevertheless. .
w The uniformity demanded must, of course, be relative not absolute. We are
daaling with matters of probability and degree and cquainty is ‘ignpossrblc. We

mean by the statement in the text to designate a very high probnb.ﬂlty.
; » Spephen at one time drafted a bill that would have recognized as an excuse
lent that the offender would

 mhe existence of an impulse o cummit a crime so vio {
ot be prevented from doing the act by knowing that the greatest punishment per-

“mitted by law for the offence would be instantly inflicted, the theory being that it
is useless to threaten a person over whom by the supposition threats can_exercise
"m0 influence.””  See Rerowt oF Tiie Rovar Commission APPOINTED T0 CONSIDER

/e Law RELATING TO InnicTARLE OFFENSES (1879) 17-18. The Royal Commis-
" sion disapproved the bi ce) on the following grounds:

Il (with Stephen's concurren ! un
" *The test proposed for distinguisl a state of mind and a criminal

iing between such
“ motive, the offspring of revenge, hatred or ungoverned passion, appears to us on the
whole not to be practicable or safe, and wi ould

¢ are unable to suggest one which w
[ satisfy these requisites and ohviate the risk of a jury being misled by considera-
L0 gions of so metaphysical a character.”

i The Commission expressed the opinion that
“many cases must occur which cannot be satisfactorily dealt with otherwise than
“by” an appeal to the exccutive,

Since Stephen held the view that a man whose
power of seli-contral was genuinely impaired cannot be said to knote that his act
is "wrong” (see 2 Thstony or CRIMINAL L.aw, at 171), he had “no very strong

). But ¢f. his some-

. _opinion on the subjeet” of the Commission's conclusiop (ibid. i
before The Select Committee on the ITomicide Law

. what dogmatic testimony
~Amendment Thll (1874) 9: “When you pass a law punishing a man for a crime
you are dealing with a reasonable heing: you are dealing wi_th a being whom you
presume to know that on a great many familiar grounds, quite independent of any
mere fear of punishment, he ought not to commit crime; who knows, for instance,
that if he does commit a murder he causes extreme distress, and great fear, and, it
may he, ruin to his neighhors, and does a thing cruel and brutal in itself. That is
the assumption on which all eriminal law proceeds, that it is addressed to ordinary
reasonable heings; but it seems to me that if a man by bodily disease is placed in
such a position that he cannot feel that at all, and that he does not know the nature
ought to he locked up in a lunatic asylum,

of this act, and the conscauences of it, he 1
r the nature of his delusion does or does not

and that exactly as much whethe i s
prevent him from remembering that the law has forbidden his act.”

It scems clear, however, that unless an
his cannot be determined, as the
supra note 172, at 241-245. 1If
ther he is a member
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| istible i " is open to objection from the
Fjeios o e e enst, the irsesstble. character of o
o 5".]‘3' I'" 5‘13‘1“ CI.L:{';I' :t,nd the punitive treatment of the mdlwdl}?i
:’“P“lsc r malb?n'a[;i: not required in the interests of deterrence. :
’“f““"_‘:d o t;u-ll st ::ousigns such individuals to such Er?alment, l\fn h
e 'y t ]LTLb of the social interest in their indn{nduul we artc
m:lsc{'lfuct'l‘:g bzllfj;:licc;acllully is employed, conscquer;t putbl.icbi:::t::cl:::c; r
e i ine ¢ » question whether it is be .
o l!m o lbl!t‘uuc]);lllit: 1:“:}:;::11?(“:5 [rcsolvc. ’.I‘ he problem will e
i Sl(lcl::w?:l\:cr as the development of psycllualry b:;ugr:;.:;t: ::;
: " chaactersti s of the non-deterrable
l‘m“'lﬂdb'c. & : ‘-.l“?'. L[h;‘lu:lkn:;l:::::i:g (:hc lay jury as the agency for Ilf:—
Ot af w0t a particular individual is a member of that

jected, this inquiry is not authorized, 146 Considering the problem {r
the point of view of deterrence alone, there is much to be said in favae
of the latter policy. Iixcept in the clearest cases, such as kleptomasi'
any ecffort to distinguish deterrable from non-deterrable persons meg
obviously encounter tremendous difticulty in the present state of km"ﬁ;
edge.™  Since it is commonly known that the distinction js obscary 1'%
and the issue in particular cases one of more or less, 10 sanction the:
inquiry at all holds out hope to all potential offenders that they may’
be able to win exemption in (his way, @ hope that every finding of it
resistible impulse in a borderline case inevitably fortifies, Ilence, it nnyri‘
reasonably be feared that the adoption of the “irre

sistible impulse” ‘“c’i
would weaken the deterrent effect of the | ;
possible to deter,’™ |,

aw upon those whom i
is eonsideration is not decisive, however, for the:

simplified,

termining whether or 1
class ¥

o s —
™ The rule in a jurisdiction like New York | People v, Schmidt, 216 Ny, 324 .5
110 N.E. 945 (1915) Cardozo, J.] that “wrong” in the “right and wrong test” ;
means moral as well as legal wrong may be explained as the product of a jode-
ment that people suffering from mental tisorder, who believe that acts which they
know to be legally punishable are morally right, are so unlikely to be deterred |7%
the fear of punishiment from doing what they helieve to he right, that it is useless :
to threaten them,  1f it is true that impulses proceeding from the moral judgmesss
of the mentally discased are uniformly or ustally irresistible, the New York rale i
provides a partial definition of the group of persons who are non-deterrable bes ! ¥
cause of irresistible impulse, and it requires administrators to consider only th?
initial question whether the impulse proceeded from a belief in the morality of the %%
act, We are not asserting that this is the explanation of the Schmidt tlecision bag ded
only that it may be defended on that basis. The decision may have been prompted 4%
merely by a desire to soften the rigor of the “right and wrong” test or not to di-
criminate against insane persons whose delusions relate to maral rather than legal ¢
matters. - Cf. Carvozo, Law AND Literatung (1930) 108-9: “I know it is oftew 4
said, and very likely with technical correctness, that the statute [N, Y. Penal Law 0
§34] ought not to be viewed as defining insanity.  What it does, and all that & ‘ﬂf
docs is to state the forms or phases of insanity that will bring immunity from {-’q*
punishment,  All his may be true, yet it is hard to read the statute without feefs 2y
ing that by implication and sugpestion it offers something more, It keeps the word
of promise to the ear and breaks it to the hope.  Let us try to improve its science ‘e
and at the very least its candor.”  Sece in this regard, supra note 178, » i-
. " Cf. S. GrLukck, op. cil. supra, note 178, at 308+ “In most cases, it is difficolf - -&5
for the expert to answer with any certainty that any particnlar act was or wag nof TR
irresistible, since it cannot he definitely stated that all impulses of a certain type in
certain mental disorders are always irresistible.  7The problem remains an india- 5%
vidual one (author's italics) ; and ‘as such, the irresistible impulse test cannot be &
said to provide a uniform rule wherehy the jury can measure off a defendant’s res
sponsibility.” E
= It may, of course, he feared that the same re
tion of the “right and wrong test” and, indeed,
hased an any condition that it is possible (o sinmnl
be proved by false testimony.  The differences
the tribunal "will make mistake ; aned the more difficult the question, the higher i
that probability, The “irresistible impulse” question is even more difficult, for the
most part, than the “nature and quality” and “right-wrong” questions; hence a
consideration of the danger of erroncous answers has greater force, .
On the other hand, the proposal made in Hlinois by a committee of the State
Bar Association and the Conk County Judicial Advisory Council, that the crucial
question be whether an individual “when he commits an offense is insane in the
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accorded the latter significance, the problem of distinguishing criming 5

and non-criminal homicides is that of differentiating among persos
whose behavior has causcd death for the Purpose of determining whd

of them should be amenalle 1o any treatment and which of them shogd

noLM Sinee treatment can aperate 1o prevent undesirable Lehavior by

incapacitating or reforming dangerous individuals as well as by deterring "%,

potential offenders,"™ we must consider whether there is any homicidd 4
behavior which (1) indicates an individual 1o be more likely than the
generality of men 1o engage in undesirable behavior in the future¥? fy

o

(%) is not included within the class of homicidal behavior that it is desir

able and possible to deter, If there js any such behavior there is an o
vious case for making it criminal so that the individuals who engage in

will be amenable to incapacitative and reformative treatment, But we

doubt that there is any such except for the-homicidal hehavior of the
legally irresponsible, that is, of wembers of the non-deterrable class™
It seems clear that an actor is not indj ited to e more dangerous than other
men by an act which is intended to kill, if, under principles previously
discussed,” he act is justifiable, or by an act not intended to kill, which

"™ This is the function of the distinction under the terminology we have adoptel
Its function is broader than that of distinguishing hetween the legally responsible
and irresponsible, which is, 45 we have sitid, the separation of those individuals why
may be subjected to treatment directed towards the deterrence of putential offenders,
from those who may not be subjected to treatment designed 1o serve that end. (]
supra note 178; Part T, pp. 727-728, supra. Nevertheless, it must he recognized tha
in legal as well as popular: Luguage, the behavior of the legally irresponsible i
usually denominated *“non-criminal” (but see Part I, note L4, supra) with the re-
sult that the functions of the lwo distinctions are rendered identical.  From the
legislative point of view there may be wisdom in adhering to this popular usage,
For the words “criminal behavior” normally carry an implication of moral disap-
proval that can he put to practical use by reserving the words to designate be-
havior that it is desirable and possible to deter.  Jf that is done, some other word
is necessary to make the distinetion referred to in the text. On the other hand, the
identification of “eriminality” amn “responsibility” iy practically undesiralle be-
cause it leads to a mistnderstanding of the function aml effect of the rules govern
inyg responsibility, It also leadds to preconceptions as to what the purposes of treal
ment should he, Accordingly, we prefer to vuice disapproval of behavior directly
by referring to “behavior which it iy desirable o prevem” (whether by deterrence
or by other means) and (o use the world “erimina® as a strictly legal term, cop-
noting the particular legal consequence of amenability to (reatment under an
existing body of law, ’
™ See p. 731, supra.
™ The indication need not, of course, he conclusive.
stage is whether the indication is sufMcic
731-733 and notes 128-131, supra,
™ In view of the scope of this article, we do not consider the broad problen
of the extent to which non-homicidal hehavior may he sufliciently indicative of
im!i_vi:lur;] dangerousness to warrant rendering the “individuals who engage in it
subject to a full inquiry into their persanality and background and amenable t
mcapacitative and reformative treatment, if such an inquiry should justify a find.
ing that they are highly likely to engage in seriously undesirable behayior in the
future. But see nates 128-130, supra and note 196, infra.
™ See pp. 735-742, supr,

The question at (hiy
ut to warrant further inquiry, See .
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i inci i bove, its creation is
. parent to such men, if under pnycnples discussed a 2
!

justifiable.  On the other hand, an actor 15 indicated to be more dan-
gerous than other men by homicidal behavior of l!lc sort which catl.ll?t
be deterred solely because the individual involved is a mcm!:cr‘oflr\\‘h.:t
we have called the class of non-deterrable persons. Indeed, it is difficult

" to think of any persons who are, in gencral, more likely to engage in

undesirable behavior, unless subjected to incapacitative and curative-

reformative treatment, than those who by reason of mental disorder or

defect are beyond reach of the threats of the luw.“"‘_ Acc.or.dmkfly,fm;c'n
though it may be [utile to endeavor to deter poter.ltu'll c::':umnu-]s 0 l Lui.
Csort, it is necessary that their behavior be_ m:fde criminal fm‘ the btl e
of rendering them amenable to incapacitative and rcformuuvc. l“?}.;
ment, if after full inquiry they are deemed to be (.langerous pcr:oln.s’,.‘ "
In other words, there is no reason why the behavior of non-dctun‘u e
persons should not be made criminal to precisely the same cxtmf.ns the

"1t is worth noting that persons who solely by reason of mental dortll:.: 3:_'
defect are unaware of the character or 1mluntl:lhl|ci; of lhcflr hufhllyml:ll:l:\ Lo':'"-cannot
aving tha arencs } he threat of punishi y
3 aving that awarencess, are lli).l)\‘ﬂft: of t € L : ot
;hshf-:ll::tl iI,l)r the threat, are highly likely also to be immune to the normal c:l:;.rla
I:;(;l incentives to avoid undesirable behavior, Cf. Stephen's testimony,

'm‘c"]',ﬁ-s we have suggested above, in so far as individuals suffer from well-

i cct whic involves dangers of seriously un-
iental disorder or defect which generally invo gers of s¢ e
2 g:sﬁutiﬁl:_l ::clivity, the law may safely deal with the problem by specifying the dis

order or defect as a basis for compulsory treatment i‘i?d ;)); :au_lht:n'ia:ilugl;l ad:llllar::g:;
i i termine hability of undesirable behavior and the ;
tive oflicers to determine the pro 1 pale L cacter
] -3, and note , Supra.
he treatment necessary to prevent it Sge Pp. y 0 1 \
;E‘:\"&cﬂlivu value of such a general commitment procedure is ohwoui but IIOI;.\
equally clear that its possibilities -are restricted in scope, Ul}lci'sls‘ t“i pc:‘: O?
amenable to the procedure are designated in terms of some rci_muﬂl_m' I;:“ ton
dangerousness, intolerable power is conferred n|f10n E‘d?1?ISI:a!::::1(i :lcilsan{'('lcr £0
" : : ingly, except in case vell-defined ment:
130, supra. Accordingly, except in cases of 1 fineq lisard
ﬁgjfct (mnllf:.-rs of reliable psychiatric knowledge) the criterion of amenalility to

treatment must be formulated in terms of specific behavior. But what behavior

(that is not indicative of reell-defined mental disease or dcfcr]:t) may sc‘ti:'r:: ;“o“.r:::n:g
individuals as sufliciently Iikcl)_f lo engage in llllllﬂSlt":\l)[c be avior in _ ¢ el
warrant subjecting them to lI:II:i sort of rcg:mcn? I‘hg a:lws}vcr._ it S?IL"‘-lls (':t‘?slde-'
only behavior that is itself seriously undesirable, that is, hehavior w ”Lrl: tl 8 de,
sirible to deter.  Ilence, the problem reduces to that of determining wha :

disorders or defects are sufliciently well-defined to be employed for this purpose,

This is a problem that lawyers and psychiatrists mivst endeavor 10l sltih;c ::jll:.‘ll[].rc
What is required is a careful discriminalion between more nlmi ‘:'“ sl
psychiatric knowledge, a discrimination that scientists, ngprmiﬂuz Uchr. lr“ il
ﬂl-ﬂc at a given time, should be ready and eager to make, It may be found,

omatter of drafting, however, that the word “insanity,” for all its ambiguity, has

been accorded a legal meaning that is sufficiently clear for ]cgis!r.n.hve l;"m%f:n?:li(é
is not too rigid ta permit expansion of meaning with the cxg;;lslon of psych
knowledge. Cf. Irrinors STA'r_f:'BAn Ass'n, Drarr Cooe (1935) v. ¥ oeiiion

¥'In part, such a provision overlaps the general commitment ' p
referred to above (note 196). In part, however, it may be more extensive,
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behavior of deterrable persons. The distinction hetween the two classes
of persons is significant only for purposes of treatment, e

In the light of the foregoing discussion, we are justified in con- 2258
cluding that whether a legal system is constructed on the so-called
classical theory that the principal purpose of treatment should be the %
deterrence of potential offenders,™™ or on the positivist theory that the 5
incapacitation and reformation of dangerous individuals should be the
principal ends of treatment,'® the distinction hetween criminal and %
non-criminal homicides must be made in the same general terms.*® No
matter how closely one follows Bentham*'! in clinging to deterrence ag
the dominant objective, it is necessary, in dealing with non-deterrable
persons, to embrace the incapacitative principle and, if gratuitous cruelty
is to be avoided, the reformative principle as well.  No matter how';
firmly one rejects deterrence as an end of treatment, the only persong
who may justifiably be sclected from the rest of the population for’s

compulsory incapacitative and reformative treatment are those whe
suffer from well-defined mental disorder or defect and those who have en
gaged in behavior of the sort that it is desirable and generally possible
to deter.2?  Tlence, the same considerations are relevant in dis
tinguishing criminal from non-criminal homicides whatever the domi- 22
nant end of treatment may Le®  Accordingly, auy further discrime

"™ See, e.., BENTHAM, Priscires oF Penar Law, Part 11, Bk T, ¢ T
Works (1843) 396 et seq. L

wSee, e.g., Cantor, Conflicls in Penal Theory and Practice (1935) 26 J. Cri %
I.. 330; S. Glueck, Principles of ¢ Rational Pepal Code (1928) 41 Hanv. L. Rix,
453; Gausewitz, supra note 129; McConngLL, Cuininan RESPONSINILITY A¥
Soctar. CoNSTRAINT (1912) ; Arexanner ann Staun, Tur Cuosinar, The Juoz
anp Tue Pubtic (1931) esp. p. 70 et seq.; Bernard Glueck, Analytic Psychiatry
and Criminology in S. GLUECK, Provation anp Crininar Justice (1933) 197;
Singer, supra note 189,

*The point does not hold if deterrence is regarded as the sole end of treat-”
ment and if it is admitted that there is a non-deterrable class. Tt may he that the i
carliest followers of Beccaria in France did not admit that there is such a clag)
(cf. Gillin, Penology [1927] 326-328), and that this is what is meant by the fre 508
quently repeated statement that the classical theorists postulated absolute freedos 5%
of the will, Tt scems clear, however, that in so far as there is a real issue as 0%
what the purposes of treatment should be, it must be formulated in terms of the .
partial inconsistency of the theories stated in the text. That such inconsistency ¢
genuine will appear hereafter,

*' See supra note 198,

M \We do not assert that it is necessary to subject all such persons either fo i~
capacitative or to reformative treatment, that is, that a/l such persons are dangers,
ous. An inquiry into the particular circumstances of the homicide and the backs %
ground of the individual may warrant the conclusion that he is as safe a risk for
the future as any man selected at random from the population.  We assert only .5
that it is sufliciently probable that any such person may he dangerous, in the sense.
defined supra, note 128, to justify suhjecting all to the test of such an inquiry, We
shall have something to say hereafter of the problems of the inquiry itsell,

2 prafessor Glueck has suggested that if we ever come to large-scale aceept-
ance of the positivist theory, as he thinks we should, we may probably exped

A RATIONALLL OF THE LA OF HHOMICIDE 761

inations among criminal homicides are, like the distinetion between de-
terrable and non-deterrable persons, sigmificant only in determining how
individuals who commit such homicides should he treated, We shall
therefore proceed in o subsequent issue to a consideration of the general
problems of treatment. :

[To Be Concluded]
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whstantial modification of the hehavior content of the substantive law,  Principles
of a Rational Penal Code, supra note 199, at 480 Cutsie anp Juszice (1936) 221
daeg. As we have said, we see no basis for this view in the field of major offences,
though many minor offences involve behavior which is not indicative of danger-
wusness in any sense and must be dealt with on deterrent prineiples if it is to be
daalt wi!_h at all. Professor Glueck quotes a statement of Dean Pound's as showing
“the basic mode of analysis into act and intent . . . to be faulty.,” The statement
u: “We know that the old analysis of act and intent can stand only as an artificial
lega! analysis and that the mental element in erime presents a series of difficult
woblems.”  Criminarl Justice 18 Cueverann (1922) 586, The sentence is ob-
viously equivocal and we doubt that it hears the interpretation put upon it,  In any
orent, an analysis of criminal hehavior in terms of act, knowledge, intent, motive
ard [lsk is essential for legal purposes, whatever the ends of treatment may be de-
termined to be.  In so far as such an analysis is psychological, it is not in any
rapect unsound. 1L does not, of course, provide a complete psychology but the
wolilem is not solely a psychological one,




